








+ 
aa 


See 
Rese tie Se 


eae *) 


BRST Le 


THE BANKING LAW JOURNAL 


DEVOTED TO THE LAW OF BANKING AND 
NEGOTIABLE PAPER 


JOHN EDSON BRADY, EDITOR 


VoL. XLII MAY, 1925 No. 5 


BANK NOT LIABLE IN USING DIRECT METHOD FOR COL- 
LECTING CERTIFICATE OF DEPOSIT 


In a recent case, Spokane Valley State Bank v. Lutes, 233 Pac. Rep. 
308, the Supreme Court of Washington decided that a collecting bank 
is not guilty of negligence and does not render itself liable in forward- 
ing a certificate of deposit for collection direct to the bank by which it 
is issued, in receiving a draft instead of cash in payment of the certifi- 
cate, or in collecting the draft through the Federal Reserve Bank instead 
of sending it direct to the drawee. 

The case was presented to the court upon the following statement of 
facts: On October 2nd, the defendants purchased a tract of land from 
Geo. T. Black and wife. They delivered to the Blacks, in part payment 
for the land, a certificate of deposit for $3,296 issued by a bank at 
Laurel, Mont., and payable on December 15th. 

The deed and certificate of deposit were placed in escrow with the 
plaintiff bank, the latter being instructed to collect the certificate at 
maturity. 

Prior to the maturity of the certificate, the plaintiff sent it to a bank 
at Spokane, its correspondent. This bank forwarded the certificate di- 
rect to the bank at Laurel, the issuing bank. It arrived there on Decem- 
ber 15th, the day of maturity and the Laurel bank immediately for- 
warded to the Spokane bank its draft upon a bank at Billings, Mont. 

The Spokane bank delivered this draft to the Spokane Branch of the 
Federal Reserve Bank for collection and the Spokane Branch forwarded 
the draft to the Helena, Mont., Branch of the Federal Reserve Bank. 
The latter bank sent the draft direct to the Billings bank on which it 
was drawn. On the day of its arrival at the Billings bank, the Laurel 
bank, by which the draft was issued, closed its doors and payment of 
the draft was refused. 

When the Spokane bank received the draft, it notified the plaintiff 
bank that the amount had been placed to its credit. Some days later, 
the plaintiff paid the amount to the Blacks and delivered the deed to the 
defendants. Shortly afterwards, the Spokane bank learned of the dis- 
honor of the draft and charged the amount back to the plaintiff. The 
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plaintiff thereupon notified the defendants and, upon its demand for 
reimbursement being refused,. brought this action. 

It was held that, under the circumstances, the plaintiff bank was en- 
titled to recover. 

The first question taken up by the court was the question as to 
whether the Spokane bank was negligent in sending the certificate direct 
to the Laurel bank which had issued it. For the purpose of this de- 
cision, the court assumed, without deciding, that the Spokane bank 
was the agent of the plaintiff bank and not of the defendants, and that 
the plaintiff bank would, therefore, be responsible for the negligent acts, 
if any, of the Spokane bank, in handling the collection. 

The court decided that the sending of the certificate direct to the 
issuing bank by the Spokane bank was not negligent in view of the fact 
that it was shown that no loss had been caused to the defendants as a 
result of this method of collection and in view of the further fact that 
there was evidence establishing the custom of banks to make collections 
in this manner where the paying bank appeared to be the strongest bank 
at the place where it was located. It appeared that the officer of the 
Spokane bank who handled the collection looked up the standing of the 
two banks at Laurel and concluded that the bank which issued the 
certificate was the stronger of the two. 

The next question presented was whether it was negligent for the 
Spokane bank to collect the draft which it received in payment of the 
certificate, through the Federal Reserve Bank, rather than to send it 
direct to the bank on which it was drawn. In holding that this did not 
constitute negligence, the court said: 

‘‘The evidence shows that this was in accordance with the custom 
of banks. If the custom was a general one, as the evidence shows, and 
was reasonable, the appellants (the defendants) were bound by it, even 
though it was not actually known to them at the time they placed the 
certificate of deposit with the respondent (the plaintiff bank) for col- 
lection, according to the weight of authority, though there are cases 
holding the other way. The prevailing rule appears to be that the 
general usage and customs of banks in making collections will bind 
persons dealing with them in this business, whether such usage or 
custom be known or not; this upon the theory that, when a person hands 
over a negotiable instrument to a bank for collection without remark as 
to the course to be pursued, the bank is not bound to thrust upon him 
a statement of its intended course. Either he knows and approves of 
the ordinary and customary way that collections are handled by banks, 
or he voluntarily trusts to the wisdom of the bank in handling the 
matter. He impliedly consents to its collection in the usual and ordinary 
way. 

The court finally held that the Spokane bank was not negligent in 
receiving the draft in payment for the certificate of deposit, the evi- 
dence showing that it was the custom of banks to make remittances by 
draft and not by cash. 
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LIABILITY THROUGH INDIRECT METHOD OF COLLECTING 
CASHIER’S CHECK 


When a debtor delivers a check to his creditor, it operates merely as 
conditional payment. The payment does not become actual until the 
check has been collected. If payment of the check is refused on pre- 
sentment, the debtor still remains liable to his creditor for the. amount 
of his indebtedness. 

But, if the creditor is negligent in forwarding the check for collec- 
tion and in having it presented for payment, and as a result of such 
negligence, the check is not paid, the check may be regarded as a pay- 
ment and the loss placed upon the creditor. 

This is illustrated in a recent decision of the Supreme Court of North 
Carolina, Federal Land Bank of Columbia v. Barrow, 127 8. E. Rep. 3. 

In this case, it appeared that the plaintiff, the Federal Land Bank 
of Columbia loaned $5,400 to the defendants upon a note secured by a 
real estate mortgage. The loan was payable in thirty-four annual in- 
stallments of $351 each. It was provided in both the note and the 
mortgage that, upon default in the payment of any installment, the 
entire principal sum, with accrued interest, should become due and 
payable at once. 

At the suggestion of the Land Bank, the defendants purchased from 
a bank at Vanceboro, N. C., its cashier’s check for $351, payable to the 
order of the Federal Land Bank. The defendants forwarded this 
check to the plaintiff Land Bank in payment of the installment due on 
December 1, 1923, and the plaintiff acknowledged it by letter. 

The check was received by the Land Bank on December 3rd. On 
December 4th, the Land Bank sent the check to a bank at Wilming- 
ton, N. C. 

On December 6th, the Wilmington bank sent the check to the Fed- 
eral Reserve Bank of Richmond, Va. 

On December 7th, the Federal Reserve Bank of Richmond sent the 
check to the Vanceboro bank on which it was drawn, where it was re- 
ceived on Saturday, December 8th. 

On Monday, December 10th, the Vanceboro bank sent to the Federal 
Reserve Bank of Richmond its draft on a bank at New Bern, N. C., in 
payment of its cashier’s check. 

This draft was forwarded by the Federal Reserve Bank to the New 
Bern bank, on which it was drawn, but payment was refused for the 
reason that a receiver had been appointed for the Vanceboro bank on 
December 13th. 

The Federal Land Bank brought this action against the defendants 
on the theory that the installment of December 1st had not been paid 
and that because of such default, the entire principal with interest be- 
came due and payable. 
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The defendants alleged that if the plaintiff Land Bank had sent the 
eashier’s check direct to the Federal Reserve Bank of Richmond, in- 
stead of to the Wilmington bank, the collection would have been ac- 
complished before the receiver for the Vanceboro bank had been ap- 
pointed. 
There was evidence that if the plaintiff Land Bank had sent cashier’s 
check direct to the Vanceboro bank for payment, or had sent it direct 
to the Federal Reserve Bank at Richmond for collection, or if the Wil- 
mington bank had sent the ecashier’s check direct to the Vanceboro bank 
for payment, it would have been paid, and that plaintiff would thus have 
received payment for the cashier’s check. There was evidence, how- 
- ever, to the contrary. 
It was held that the plaintiff bank could not recover. The course 
adopted by it for the collection of the check was, under the circumstances, 
4 negligent and this negligence was the proximate cause of the loss. 
This decision shows that the law relative to bank collections is chang- 
ing. It is not so long ago that the sending of an item direct to the bank 
by which it was to be paid was regarded as an act of recklessness. In a 
Colorado decision it was said that such a method of collection ‘‘is not 
sanctioned by business-like prudence and discretion.’’ At the present 
time, however, this method of collection is in general use by the Federal 3 
Reserve Banks and it has been sanctioned by statute in a number of 4 
states, including the State of North Carolina in which this case arose. 

While the direct method of making collections is growing in favor a 
and increasing in use, there are undoubtedly jurisdictions in which, 4 
should the question arise, the practice would be frowned upon. In view pa 
of this many banks have established a rule, authorizing them to send ey 


{ oy 
if items direct to the paying banks. It is a good form of protection, pro- ee 
i vided the rule has been properly brought to the attention of the de- & 
positor. Whether printing the rule on the deposit slips, or statements, a 

or in the pass books is sufficient to charge the depositor with notice may a 


be open to question. A more certain method would be to have the de- 
positor’s signature, assenting to the rule, on file in the bank. 


EER EERE 


AMERICAN BANK LIABLE FOR FUNDS DEPOSITED IN 
RUSSIAN BRANCH DESPITE SEIZURE OF ASSETS : 

BY SOVIET GOVERNMENT a 

The Court of Appeals of New York in the case of Sokoloff v. National 

4 City Bank of New York, 145 N. E. Rep. 917, affirmed a decision of the 
Appellate Division of the New York Supreme Court to the effect that 
a New York bank having a branch in Petrograd must pay to a depositor 
the amount of his deposit in that branch, although all the funds in 
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the possession of the banks in that city were confiscated by the ‘Soviet 
Republic. The decision of the Appellate Division was reported and 
discussed in 41 Banking Law Journal, 325, 340. The facts in the case 
were as follows: 

In June, 1917, the plaintiff paid to the defendant bank $30,225. 
The bank agreed to open in its Petrograd branch a deposit account in 
the plaintiff’s favor for an equivalent amount in rubles. The account 
was opened, and some of the funds were withdrawn. Thereafter, the 
bank failed to honor demands for the. balance, and this suit to recover 
the balance was brought. 

The principal defense to the action was that a revolution took place 
in Russia in November, 1917, as a result of which the Soviet Republic 
was established; that the Soviet government decreed the nationaliza- 
tion of all private joint-stock banks operating in Russia, took possession 
of such banks and decreed that they be merged in the State Bank of 
Russia; that all the assets of such banks, including the assets of the 
defendant’s branch were taken over by the State bank; that by a sub- 
sequent decree all deposit accounts were confiscated and credited to the 
account of a revolutionary tax. 

It was the defendant’s contention that the Soviet government, by 
force of its decrees, assumed the liability owing to the plaintiff. The 
defendant also argued that the plaintiff’s account was seized, his title 
thereto divested, and the defendant’s liability discharged. 

The court held that the defendant remained liable to the plaintiff 
for the amount of his deposit in spite of the seizure of the defendant’s 
assets, for the reason that none of its assets were set apart and ear- 
marked to the plaintiff’s use. The bank’s assets were its property, 
and not the plaintiff’s. What he owned was an intangible right, namely, 
the right to receive a certain number of rubles in the future under a 
contract which had not been fully performed. 


REREEREA 


ARBITRATION OF DISPUTES IN BANKING TRANSACTIONS 
Mr. Thomas B. Paton, general counsel of the American Bankers’ 
Association, speaking at the meeting of the Executive Council of the 
Association at Augusta, Ga., on April 20, referred to the recently en- 
acted Federal arbitration act in connection with its application to the 
settlement of disputes arising in the banking business, saying: 


‘‘The adoption of that principle by Congress has tremendous pos- 
sibilities for the future in banking. Arbitration as a substitute for 
litigation has many advantages. It saves expense and delay. Also the 
arbitrator is selected by the parties, is apt to be a man who is expert in 
the particular line in which the dispute arose and to give a more correct 
and just judgment than a jury of non-experts. This federal arbitration 
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act makes agreements for arbitration valid, enforceable and irrevocable. 
We have nearly 30,000 banks. The railroads submit all their contro- 
versies between themselves to arbitration. Why can not the bankers 
do the same thing? Why can not you have agreements between bank 
and depositor on the deposit slip that matters in dispute shall be sub- 
mitted to arbitration? There are many thousands of little cases, where 
it does not pay to go to law, where each side thinks it is right, but would 
be glad to have the question settled.’’ 


REEEERERA 


CUSTODIAN OF SAFE DEPOSIT VAULT LIABLE FOR VALUE 
OF PROPERTY STOLEN FROM BOX 


It is a familiar rule of law that a company renting safe deposit boxes 
must use ordinary care and diligence in safeguarding the contents of 
the boxes. When the contents of such boxes have been stolen usually the 
principal question which arises is whether the custodian of the boxes 
has exercised the required degree of care. This question is sometimes 
difficult to decide. It was one of the questions presented in a case re- 
cently decided by the Supreme Court of Illinois, namely, Chicago Ger- 
man Hod Carriers’ Union and Benevolent Society v. Security Trust & 
Deposit Co., 146 N. E. Rep. 135. 

The defendant trust company maintained on its premises a safe 
deposit vault, which was open all night for the transaction of business. 
The plaintiff society, a corporation, rented one of the boxes and kept 
therein cash and securities. The vault was entered one night by rob- 
bers, who broke open some of the boxes, including the plaintiff’s box, 
_and removed the contents. Thereupon the plaintiff brought this action 
to recover the value of the money and securities stolen from its box. 
The evidence tended to show that at the time of the robbery the box con- 
tained $9,500 in cash, $24,000 in Liberty Bonds, and $1,000 in War 
Savings Stamps. 

The defendant contended, on appeal from a judgment for the plain- 
tiff, that the proof did not show that the loss of the contents of the 
plaintiff’s box was due to any negligence of the defendant. 

The evidence showed that on the night of the robbery there were 
only two persons in charge of the vault. One of them was in charge of 
the desk, which was outside of the vault where the boxes were kept. It 
was his duty to see that only those persons entitled to admission to the 
vault should be admitted. One man was in the vault where the boxes 
were. It was his duty to admit any one with the proper pass and assist 
him in getting access to the box. 

On the night of the robbery, four strangers rented a box from the 
man at the desk and paid the rent. They then approached the door of 
the vault and handed a slip which had been given them by the desk 
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man to the guard within the vault.. He admitted them and started to 
take them to the box. As soon as they were out of sight, the four men 
seized and bound him, and threatened him with their guns so that he 
made no outery. They then rifled the boxes in the vault. 

It appeared that the guard within the vault had been employed by 
the defendant for about five months. Prior to that time he had been 
towerman for a railroad company. The man at the desk had been em- 
ployed by the defendant for about six months. Before that time he 
had been a bricklayer. 

The court held that this evidence presented a fair question for the 
jury as to whether the defendant exercised the degree of care required 
by law, that is ordinary care, and that the court was bound by the jury’s 
verdict, which indicated that the defendant had not exercised the re- 
quired care. Accordingly, the judgment in favor of the plaintiff was 
affirmed. 





BANK LIABLE FOR LOSS OF BONDS TRANSMITTED BY 
REGISTERED MAIL UNINSURED 


Many of the cases in which banks, as custodians of negotiable se- 
curities, have been held liable for the loss of such securities have been 
concerned with securities stolen from the premises of the banks. In 
such eases liability for the loss has been placed on the banks on the 
theory that they failed to exercise such care in safeguarding the se- 
curities as they, as bailees, were required to observe. 

In a case recently decided by the Supreme Court of North Dakota, 
while the situation was somewhat different, the decision was based on 
the same theory. In that case, Bank of Monango v. Ellendale National 
Bank, 201 N. W. Rep. 839, the defendant bank, which was in charge of 
bonds pledged as security for a loan, was held negligent in forwarding 
the bonds by registered mail, uninsured, to another bank, and was 
charged with the loss of the bonds, which were stolen from the mail. 
The facts were as follows: 

The defendant, a national bank at Ellendale, was a member of the 
Federal Reserve Bank in Minneapolis, and as such was entitled to re- 
discount its paper with the Federal Reserve Bank. The plaintiff, a 
state bank at Monango, a town about twelve miles from Ellendale, was 
not entitled to rediscount privileges with the Federal Reserve Bank. 

The defendant bank, in order to enable the plaintiff to obtain a sum 
of money which it desired to borrow, arranged to rediscount with the 
Federal Reserve Bank of Minneapolis the note of the plaintiff’s cashier. 
Accordingly the cashier of the plaintiff bank sent to the defendant his 
note for $4,500, payable to the defendant, and due in 90 days, with 
interest at 64 per cent. after maturity. The rate of the Federal Re- 
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serve was 6 per cent. The extra one-half of 1 per cent. was charged 
for the service rendered by the defendant. The cashier also sent as 
collateral Liberty Bonds of the par value of $6,000. The bonds were 
coupon bonds payable to bearer. 

The note and securities were sent by registered mail from Monango 
to Ellendale, uninsured. The defendant, upon receiving the bonds, sent 
them to the Federal Reserve Bank together with the note, which was 
indorsed by the defendant through its cashier. The note and bonds 
were inclosed in a letter requesting the rediscounting of the note and 
the crediting of the proceeds to the account of the defendant bank. The 
letter was sent by registered mail, uninsured. 

The mail train carrying the letter was robbed and the letter was 
stolen. The note and bonds could not be traced. Accordingly this 
action was brought to recover the value of the bonds from the de- 
fendant. 

The plaintiff contended that it was the defendant’s duty to use 
ordinary diligence in transmitting the bonds, and that the defendant 
violated this duty when it failed to secure insurance in the transmission 
of such bonds by registered mail. The defendant denied that it was 
under an obligation to secure insurance and the officers of that bank 
testified that it was not their custom or usage to insure registered 
packages containing Liberty Bonds. The evidence showed that various 
insurance companies had provided a method of insuring the transmis- 
sion of Liberty Bonds or other valuables through registered mail, and 
that it would have cost 10 cents per thousand, or 60 cents, to insure the 
bonds in transit from Ellendale to Minneapolis. Several bankers who 
were connected with banks in the vicinity of Ellendale testified at the 
trial. The majority of them testified that it was the usual and cus- 
tomary practice in the transmission of valuable papers, such as Liberty 
Bonds, to send them either by express or by registered mail insured, 
and that this custom had been in existence for several years. The 
cashier of the plaintiff bank testified that it was his custom to insure 
registered mail containing Liberty Bonds, and that he violated this 
custom in sending the bonds to the defendant bank, for the reason that 
the package was not ready until almost train time, and he had only 
enough time to get the package registered. 

Upon appeal from a judgment for the defendant, the court held that 
the transaction between the parties constituted the defendant a bailee of 
the pledged securities, and that, as the defendant was not in the position 
of a gratuitous bailee, but was chargeable with the exercise of ordinary 
diligence and reasonable care, it was liable for its negligence in that re- 
gard. It was further held that the parties, as bankers dealing and con- 
tracting concerning a subject-matter involving a banking transaction, 
were presumed to have contemplated that performance would be ac- 
companied by the exercise of such ordinary diligence and of such rea- 
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sonable care ‘as should be exercised and pursued in the ordinary course 
of the banking business involving such matters. The court was of the 
opinion that the defendant had failed to observe such care and diligence, 
and that it was as great an act of negligence to send the bonds uninsured 
as it would have been to send currency in the same manner. For these 
reasons, the judgment for the defendant was reversed. In reversing 
the judgment, the court said: 


‘*Defendant knew that the transmission of either currency or Liberty 
Loan Bonds by ordinary mail or by registered mail did not afford a re- 
sponsible, safe method of transmission. It knew, or ought to have known, 
that the government specifically had disclaimed liability for loss oc- 
curring through the ordinary mail or through registered mail in excess 
of a very limited amount. Thus the defendant as bailee, with the duty 
imposed upon it of transmitting the Liberty Loan Bonds as collateral, 
had presented to it several methods of transmission; one, by ordinary 
mail which it knew to be without responsibility on the part of the govern- 
ment; likewise another method by registered mail, without responsi- 
bility ; but a transmission in another method, by registered mail with 
insurance, or by express, afforded a responsible and safe method of 
transmission. Furthermore, under such circumstances, defendant knew 
that in the ordinary course of banking transactions it was proper to 
send currency either by express or by registered mail insured. It 
knew, or ought to have known, that Liberty Loan Bonds, payable to 
bearer, might be subjected to the same hazards as might apply to 
currency. 

‘*In other words, upon the record and considering the nature of 
the subject-matter involved, the defendant had pointed out to it in ad- 
vance a responsible, safe method in accordance with ordinary methods 
pursued in banking transactions, and another method, not responsible, 
and which might occasion loss. May it be said that an ordinarily prudent 
man, exercising ordinary diligence and reasonable care, under such facts 
and circumstances, would select a method of transmission, not respon- 
sible and affording opportunity for loss at a time when he knew and 
could avail of a responsible, safe method of transmission practically 
without expense and assuredly without loss? 

‘We are of the opinion that, under such facts and circumstances, 
the defendant failed to exercise the ordinary diligence and reasonable 
eare required. It failed in its duty to select a responsible method of 
transmission that would prevent actual loss. It follows, accordingly, 
that the liability for the loss sustained must fall upon defendant for 
violation of its duty.”’ 


REE 


BANK NOT ENTITLED TO ENFORCE CONTRACT TO ENABLE 
ANOTHER BANK TO MAKE EXCESS LOANS 
The Supreme Court of North Dakota has recently held that a bank 


which enters into a contract with another bank for the purpose of en- 
abling the latter to make excess loans in violation of law, and to conceal 
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such violations from the banking authorities, cannot enforce the con- 
tract, as such a contract is illegal and contrary to public policy. The 
ease so holding is Oakes National Bank v. Farmers’ State Bank, 201 
N. W. Rep. 696. 

The Oakes National Bank sued the defendant, a state bank located 
at Forbes, N. D., to recover the amount of four notes. It appeared that at 
various times prior to the bringing of the action the plaintiff had received 
from the defendant and retained notes payable to the defendant which 
had been executed by the defendant’s customers. All of these notes 
were indorsed by the defendant without recourse. Upon receipt of the 
notes the defendant’s account was credited with the face value thereof. 
When the notes became due, the plaintiff returned them to the de- 
fendant and charged them against the defendant’s account. The de- 
fendant either collected the notes or arranged for renewals. If the 
latter, the renewal notes were sent to the plaintiff and the defendant’s 
account was again credited with the amount thereof. 

The notes drew interest at 10 per cent. The plaintiff received 8 or 9 
per cent. and the defendant retained the excess. 

The makers of the four notes involved in this action failed to pay or 
renew. The plaintiff then demanded payment from the defendant, but 
the latter refused to pay. This action followed. 

The plaintiff contended that all the notes received from the defendant, 
including the ones sued upon, were discounte’ pursuant to an agreement 
whereby the plaintiff agreed to discount the defendant’s notes from time 
to time, and the defendant agreed to take up the notes on or before the 
maturity thereof and pay the amount represented by them to the plain- 
tiff, together with interest: The defendant denied that this was the 
agreement. It contended that the agreement in ques:ion was an agree- 
ment entered into for the exchange of excess loans, that is loans made 
to individuals in the excess of the amounts permitted by the laws of 
the United States and of the state of North Dakota; that such agreement 
was made for the purpose of concealing from the bank examiners the 
fact that the plaintiff and defendant were making excess loans in viola- 
tion of law; that for these reasons the agreement was void, illegal, and 
against public policy. 

Correspondence that passed between the banks was introduced in 
evidence. This correspondence indicated that the arrangement between 
the banks was made for the purpose of taking care of excess loans. The 
evidence also showed that all of the notes sent by the defendant were 
excess notes. Some notes received by the defendant from the plaintiff 
were excess notes, while others were not. It further appeared that when 
notes were sent by the defendant to the plaintiff, they were indorsed 
without recourse and noted on the books of the defendant bank as paid, 
and when, later, renewals were taken, such renewals were not placed 
upon the defendant’s books. No record was kept whereby it appeared 
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that the notes were either assets or liabilities of the defendant bank. It 
further appeared that when notes were received by the plaintiff bank 
they were carried on its books without anything to indicate that there was 
any obligation on account of them on the part of the defendant bank. 
When the state bank examiner asked the plaintiff for a ‘‘reconcilement,”’’ 
the plaintiff reported to him that the defendant was not obligated to it 
on account of any paper held, and no disclosure was made as to the real 
facts. 

When the plaintiff bank transmitted its notes to the defendant, it 
noted them as paid on its ledger. After such notes were sent they 
appeared upon the plaintiff’s books by memoranda only and were not 
carried as part of that bank’s assets. 

The trial court found that the plaintiff and the defendant entered 
into an agreement whereby the former agreed to make certain loans to 
the defendant and take promissory notes as collateral security, and the 
defendant agreed to repay the loans at the maturity of the collateral 
notes; that the notes thereafter sent to the plaintiff by the defendant 
constituted the collateral security for the loans in question, and were not 
sold to the plaintiff. The court further found that after the agreement 
had been entered into and partly carried out, the defendant, for the 
purpose of deceiving the public examiner as'to its condition, indorsed 
the notes without recourse, and that the plaintiff knew the purpose of the 
defendant in so indorsing the notes. The court concluded, however, 
that the action was really brought to recover the amount of loans made 
to the defendant, and not upon the collateral notes, of which, accord- 
ing to the court’s view of the matter, the plaintiff never became the 
owner, and that, since the agreement under which the loans were fur- 
nished contained no condition that anything should be done under it for 
the purpose of deceiving the bank examiner, the plaintiff was entitled 
to recover. 

A judgment for the plaintiff was reversed upon appeal on the 
ground that the evidence did not support the findings of the trial court 
and that the agreement between the banks, having been made for the 
purpose of enabling the defendant to violate the laws forbidding it to 
make excess loans, was illegal and, therefore, the plaintiff could not 
recover thereon. In reversing the judgment the court said: 


‘‘By reason of these evidences we think it appears established be- 
yond question that the arrangement between these banks was originated 
and carried out, not for the primary purpose of borrowing and lending 
(though that was incidental), but rather for the purpose of enabling 
the Forbes Bank to make and carry excess loans and keep the fact that 
it was so doing from the knowledge of the banking officials of the state, 
and that further, from the very inception of the course of dealing, the 
Oakes Bank had full knowledge and understanding that this was so and, 
so knowing, entered into and lent its aid in carrying out the project. 
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The evidence, therefore, will not sustain the findings of the trial court as 
to the character of the transaction and its purpose. 

‘*The question then arises as to whether, the facts being as we have 
indicated, the plaintiff is entitled to recover on account of the moneys 
thus by it advanced to the defendant in the course of the dealings be- 
tween them. Section 5172, C. L. 1913, prohibits the making of excess 
loans; that is, loans to any one individual in excess of 15 per cent. of 
the capital stock and surplus of a state banking association. Section 
5173, C. L. 1913, makes the violation of section 5172 a misdemeanor. 
Section 5174, C. L. 1913, as amended (chapter 57, S. L. 1915), makes 
it a felony for any officer, agent, or clerk of any state banking associa- 
tion to ‘willfully and knowingly subscribe or make any false statements 
or entries in the books of such association, or knowingly subscribe or 
exhibit any false paper with intent to deceive any person authorized to 
examine as to the condition of such association, or willfully subscribe or 
make false reports.’ 

‘‘The defendant bank deliberately and flagrantly violated the laws 
of the state forbidding it to make excess loans. It did not ‘hesitate to 
take such steps as it deemed necessary to conceal the fact of such excess 
loans from the banking authorities. It enjoyed all the benefits growing 
out of its dealings with the plaintiff. It failed to keep faith with the 
plaintiff, and this lawsuit resulted. There is much to the argument of 
piaintiff’s counsel that the defendant, having received the benefits, now 
seeks to avoid liability by,pleading and proving its own violation of the 
law, and it ought not t@ be permitted to do so. But neither is the 
plaintiff bank guiltless. It knew of the illegality of the defendant’s 
transactions and did not hesitate for its own advantage to assist de- 


fendant in carrying on and concealing those transactions. To permit a 
recovery on the part of the plaintiff in this case is, in effect, to enforce 
an illegal contract; illegal and against public policy because it con- 
templated a violation of penal statutes. In such case the law will give 
no relief, but will leave the parties where it finds them.’’ 





The Law of Bank Checks 
Certification of Checks 


A Consideration of the Decisions Defining the Rights and Liabilities of the Bank, 
Its Depositor and Other Parties in Connection with Overdraft Checks 


By JOHN EDSON BRADY and FRANK P. WOGLOM 





NOTE. This is the sixth of a series of articles dealing with the 
Law of Bank Checks. Subsequent articles will take up Presentment, 
Protest, Collection, Alteration, Forgery, Clearing Houses and other 
phases of this branch of the law. 

Each article will be made as complete as possible and will 
undertake to refer to every decision of the American Courts deal- 
ing with the subject under discussion. 


§ 35. Definition and purpose of certification. 

§ 36. Obligation of bank to certify. 

§ 37. Authority of bank officers to certify. 

§ 38. Form of certification in absence of statute. 
§ 39. Certification on check under statute. 

§ 40. Certification on separate paper under statute. 
§ 41. Promise to accept before check is drawn. 
§ 42. Effect of check differing from acceptance. 
§ 43. Effect of certification. 

§ 44. Certified check as tender. 

§ 45. Certification by mistake. 

§ 46. Certification after payment stopped. 

§ 47. Certification of post-dated check. 

§ 48. Certification of overdraft check. 

§ 49. Forged indorsement of certified check. 

§ 50. Certification obtained by fraud. 

§ 51. Certification of altered check. 

§ 52. Alteration after certification. 

§ 53. Certification of unindorsed check. 

§ 54. Stopping payment of certified check. 

§ 55. Right of bank to cancel certification. 


§ 35. Definition and purpose of certification. 

A certified check is one drawn by a depositor upon funds to his credit 
in a bank, which a proper officer of the bank certifies will be paid when 
duly presented for payment. 


1. Holland v. Mutual Fertilizer Co., 8 Ga. App. 714, 70 S. E. Rep. 151. 

In this case the opinion, after defining the words “certified check,” continues: 

“The members of this court have only a passing acquaintance with money. We see 

little of it, nor see that little long, and hence we will not attempt to decide that 

there is any material difference between a banker’s check and a certified check. 
All checks look alike to us, provided our creditors will accept them.” 

339 
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Judge Brown of the Court of Appeals of the State of New York, 
writing in 1857, throws some light upon the shortness of the history of 
certified checks, in the following observations: ‘‘I assume, that the prac- 
tice of having the drawee mark and certify upon the face of the check, 
that it is good for the sum therein expressed is of recent origin, for I 
find nothing said of it by the early writers, and but few reported cases 
where the practice is referred to. It is, however, at the present day, a 
prevalent custom. Checks drawn upon bank or bankers, thus marked 
and certified, enter largely into the commercial and financial transac- 
tions of the country.’’? 

The occasion for the use of certified checks is well stated by the 
United States Circuit Court of Appeals: 

‘*In the transaction of the business of a bank, and in the transaction 
of the business of a depositor, it sometimes becomes desirable that ... 
the person to whom the check may be delivered shall be authoritatively 
advised and informed by the bank that the depositor has to his credit 
in the bank an amount of money equal to the amount of the check. 
This act of authoritative information that the maker of the check has 
such funds to his credit in the bank is, according to the custom of 
banks, usually evidenced by an indorsement on the face of the check, 
signed by some competent officer of the bank, declaring that the check 
is good. This proceeding is called the ‘certification’ or ‘certifying’ of 
the check .. .’8 

The words of certification must be placed upon the check with the 
intent that they should be used to create a contract on the part of the 
bank.* 

A promise by a bank to pay any check which may be drawn against 
it by a certain party, which promise does not relate to existing checks 


2. Farmers’ & Mechanics’ Bank v. Butchers’ & Drovers’ Bank, 28 N. Y. 
425, 427. 

3. Chadwick v. United States, 141 Fed. 225, 229. 72 C. C. A., 343. 

Further definitions, or statements in the nature of definitions are as follows: 

“The manifest object of a certification is to indicate the assent of the certify- 
ing bank to the request of the drawer of the check that the drawee will pay to 
the holder the sum mentioned and this is what an acceptor does by his acceptance 
of a bill.” Security Bank of N. Y. v. National Bank of the Republic, 67 N. Y. 
458, 462. 

“The object of certifying a check as regards both parties, is to enable the 
holder to use it as money. The transferee takes it with the same readiness and 
sense of security that he would take the notes of the bank. It is available also 
to him for all the purposes of money.” Merchants’ Bank v. State Bank, 77 U. S. 
604, 648. 

“The certification of a check, if written out, would contain a statement that 
the drawer had funds sufficient to meet it in the bank applicable to its payment, 
and an agreement on behalf of the bank that these funds should be retained and 
paid upon the check whenever it was presented.” Cooke v. State Nat. Bank of 
Boston, 52 N. Y. 96, 114. 

There is no substantial distinction between a cashier’s check and a certified 
check, under a contract requiring a bidder thereon to deposit a “certified check.” 
Hornung v. Town of West N. Y., 82 N. J. L. 266, 81 Atl. Rep. 1116. 


4. Potter v. United States, 155 U. S. 438. 
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for fixed sums, does not amount to a certification of checks thereafter 
drawn by such party.5 


§ 36. Obligation of bank to certify and right to impose conditions. 


A bank is not required to certify its depositor’s check, and it cannot 
be held liable by the payee or indorsee of such check for its refusal.® 
Since a bank is not compelled to certify a check drawn upon it, it may 
certify it on any conditions that it pleases.” 

It is by no means uncommon for a bank to certify a check, upon con- 
dition that it shall not be liable to pay the check, unless it is properly 
indorsed. This is generally done by including in the bank’s certifica- 
tion stamp the words ‘‘when properly indorsed.’’ If this condition is 
not imposed upon certification the bank may be held liable to the holder 
of the certified check, even though the same has not been indorsed by 
the payee.® 


§ 37. Authority of bank officers to certify. 


The by-laws of a bank may specify what particular officers shall 
certify checks. In the absence of such by-laws and notice thereof, the 
question frequently arises as to which officers have authority to certify 
checks by virtue of the offices which they hold. Though it is a power 
they seldom, if ever, exercise, the directors of a bank, acting as a board, 
undoubtedly have inherent authority to certify, for they are the bank’s 
managers and its representatives in the broadest sense. 

In numerous cases it has been held that the cashier, by virtue of his 
office, has inherent power to certify checks, where the drawer has suffi- 
cient funds on deposit.® 


5. Bowen v. Needles Nat. Bank, 87 Fed. Rep. 430, 94 Fed. Rep. 925. 

6. Security State Bank v. State Bank of Brantford, N. D., 154 N. W. Rep. 
282. Bank of the Republic v. Millard, 10 Wall. (U. S.) 152. 

7. Security State Bank v. State Bank of Brantford, N. D., 154 N. W. 
Rep. 282. 

8. This will be taken up in a subsequent article under the heading “Certifi- 
cation of unindorsed check.” 

9. Merchants’ Nat. Bank v. Boston State Nat. Bank, 10 Wall (U. S.) 604; 
Cooke v. State Nat. Bank, 52 N. Y. 96; Dorsey v. Abrams, 85 Pa. St. 299. 

Cooke v. State Nat. Bank, 52 N. Y. 96, is authority for the proposition that 
as between the cashier and the bank, the cashier has no power to make the 
certification when the drawer has no funds. But a bona fide holder can enforce 
the liability against the bank, even in the absence of funds, because the bank is 
estopped to dispute the fact that there are funds. The same rule is applicable 
where a teller makes the certification. Farmers’ & Mechanics’ Bank v. Butchers’ 
& Drovers’ Bank, 14 N. Y. 623. 

So a bank is liable to an innocent holder of a check where an assistant teller 
certifies it, although the drawer had no funds on deposit and the certification 
was unauthorized. Hill v. National Trust Co., 108 Pa. St. 1. 

Where the drawer has no funds in the bank and the check is not drawn in 
the usual course of business the bank is not liable on the cashier’s certification. 
Dorsey v. Abrams, 85 Pa. St. 299. 

While the teller of a bank may be given authority to certify checks, this 
does not in any way interfere with the right of the cashier to do the same thing. 
regen State Bank v. State Nat. Bank, 10 Wall. (U. S.) 204 19 L. 

.» 1008. 
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The directors may limit the authority of the cashier in this respect, 
but the limitation is not binding on persons dealing with the bank to 
whom it is not known.!° 

It has been held that the assistant cashier has no inherent authority 
to certify checks. Such a certification is not binding on the bank even 
as to a bona fide holder of the certified check, in the absence of proof 
that this method of certification was the regular practice of the bank.1! 

Inherent authority on the part of the teller to bind the bank by 
certification has been conceded by some decisions.!12 But, even where 
the teller is deemed to be without inherent authority to certify, it is 
held that if he is in the habit of certifying with knowledge and consent 
of the bank, his acts of certification are binding on the bank.1% 

Where a clerk is left in sole charge of a bank he may bind the bank 
by certifying a check, at least where the deposit was special, although 
he was not expressly authorized to represent the bank in certifying 
checks.1*# 

But an officer or employee of a bank will not be permitted to certify 
his own check drawn on the bank,!*® and the holder of such a check can- 
not be a bona fide holder, because notice of such defect is patent on the 
face of the check.'® 


§ 38. Form of certification in absence of statute. 


In all the States of the Union, and in the District of Columbia, 
Hawaii and the Philippine Islands, the Uniform Negotiable Instruments 
Act has been adopted. This Act, as will be shown in the following sec- 


10. Merchants’ Nat. Bank v. Boston State Nat. Bank, 10 Wall. (U. S.) 604. 
11. Pope v. Bank of Albion, 57 N. Y. 126. 


12. Union Trust Co. v. Preston Nat. Bank, 136 Mich. 460, 99 N. W. Rep. 
399; Clews v. Bank of New York, 114 N. Y. 70; Farmers’ & Mechanics’ Bank v. 
Butchers’ & Drovers’ Bank, 16 N. Y. 125. Contra, Mussey v. Eagle Bank, 9 Mete. 
(Mass.) 306; Muth v. St. Louis Trust Co., 94 Mo. App. 94, 88 Mo. App. 596. 

In Union Trust Co. v. Preston Nat. Bank, 136 Mich. 460, 99 N. W. Rep. 399, 
it was held that the teller’s authority to certify was not curtailed by a statute 
forbidding a bank officer or employee to certify an overdraft check, and that a 
check so certified was not invalid in the hands of a bona fide holder for value. 


13. Muth v. St. Louis Trust Co., 94 Mo. App. 94, 67 S. W. Rep. 978; Meads - 
v. Merchants’ Bank, 25 N. Y. 143. 
The authority of an assistant teller to certify a check may be shown by evi- 
~ omg of a course of dealing in this respect. Hill v. National Trust Co., 108 
a. St. 1. 
Neither a cashier nor a teller has authority to certify a post-dated check. 
See infra, “Certifying post-dated check.” 


14. Cotulla State Bank v. Herron, Tex., 191 S. W. Rep. 154. 

15. Gale v. Chase Nat. Bank, 104 Fed. Rep. 214; Lee v. Smith, 84 Mo. 304; 
Lowndes v. City Nat. Bank, 82 Conn. 8, 72 Atl. Rep. 150; Clafflin v. Farmers’ 
Ete., Bank, 25 N. Y. 293. In the case last cited the plaintiffs held the checks for 


a year without presenting them and without making any arrangement for their 
payment. 


16. Clafflin v. Farmers’ eic., Bank, 25 N. Y. 293; Lee v. Smith, 84 Mo. 304. 
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tions, requires the certification of a check to be in writing, either upon 
the check itself,17 or upon a separate paper.18 

Prior to the adoption of the Uniform Negotiable Instruments Law 
it was held in a number of instances that, in the absence of any statute to 
the contrary, a bank might verbally certify a check drawn upon it.9 
These decisions, however, through the general adoption of the statute, 
have become obsolete. 

In eases where the validity of verbal certifications was recognized a 
certification has been implied from the acts of those representing the 
bank, without any express promise on the part of the officers of the bank 
to pay. Thus, where a bank paid a check on a forgery of the payee’s in- 
dorsement, it was held that such payment was equivalent to an accept- 
ance or certification, and that the bank was liable to the payee.?° 

And, where a forged certification was pronounced genuine by the 
teller, whose certificate it purported to be, it was held that he adopted the 
certification and that the bank was bound by it.*! 

But an offer by the drawee bank to pay a check in such funds as the 
drawer had on deposit, which in this instance happened to be Con- 
federate notes, was held not to be such an acceptance as would render 
the bank liable on the check, and did not preclude the bank from closing 
the account and paying to the depositor the balance on deposit to his 
credit.?2 

It has also been held that the placing of a check on the canceling file 
by the cashier of the drawee bank cannot be construed as a certification 
and does not prevent the return of the check upon discovering that it 
is not in proper form, or is drawn against insufficient funds.*% 

In the state of Texas, before the enactment of the Uniform Negotiable 
Instruments Law, it was held that a check may be accepted verbally, 
but, in order for such a certification to be binding it must appear that 
the check was taken upon the strength of the bank’s verbal statement.** 


17. See sections following. 
18. See Sec. 40, “Certification on separate paper.” 


19. Espy v. Bank of Cincinnati, 18 Wall. (U. S.) 604; Jarvis v. Wilson, 46 
Conn. 90; Second Nat. Bank v. Averell, 2 App. Cas. (D. C.) 470; Leach v. Hill, 
106 Iowa 171, 67 N. W. Rep. 667; Farmers’ and Merchants’ Bank v. Dunbier, 32 
Neb. 487, 49 N. W. Rep. 376; Barnet v. Smith, 30 N. H. 256. 

But, where verbal acceptances were held valid, the rule applied only in case 
the bank had funds of the drawer in its hands; otherwise the certification would 
amount to a promise on the part of the bank to pay the debt of another, and, 
under the statute of frauds, would have to be in writing. Morse v. Massachusetts 
Nat. Bank, Fed. Cas. No. 9,857. 


20. Seventh Nat. Bank v. Cooke, 73 Pa. St. 483; See also Pickle v, People’s 
Nat. Bank, 88 Tenn. 380, 12 S. W. Rep. 919. 

21. Continental Bank v. Commonwealth Bank, 50 N. Y. 575. 

22. Lester v. Georgia Railroad & Banking Co., 42 Ga. 244. 

23. National Bank of Rockville v. Second Nat. Bank, 69 Ind. 479. 


24. Home Nat. Bank v. First State Bank, Texas, 133 S. W. Rep. 935; First 
Nat. Bank v. San Juan State Bank, Tex. 189 S. W. Rep. 745. 
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The directors may limit the authority of the cashier in this respect, 
but the limitation is not binding on persons dealing with the bank to 
whom it is not known.!° 

It has been held that the assistant cashier has no inherent authority 
to certify checks. Such a certification is not binding on the bank even 
as to a bona fide holder of the certified check, in the absence of proof 
that this method of certification was the regular practice of the bank.1! 

Inherent authority on the part of the teller to bind the bank by 
certification has been conceded by some decisions.!12 But, even where 
the teller is deemed to be without inherent authority to certify, it is 
held that if he is in the habit of certifying with knowledge and consent 
of the bank, his acts of certification are binding on the bank.1% 

Where a clerk is left in sole charge of a bank he may bind the bank 
by certifying a check, at least where the deposit was special, although 
he was not expressly authorized to represent the bank in certifying 
checks.1# 

But an officer or employee of a bank will not be permitted to certify 
his own check drawn on the bank,!* and the holder of such a check can- 
not be a bona fide holder, because notice of such defect is patent on the 
face of the check.1® 





§ 38. Form of certification in absence of statute. 


In all the States of the Union, and in the District of Columbia, 
Hawaii and the Philippine Islands, the Uniform Negotiable Instruments 
Act has been adopted. This Act, as will be shown in the following sec- 


10. Merchants’ Nat. Bank v. Boston State Nat. Bank, 10 Wall. (U. S.) 604. 
11. Pope v. Bank of Albion, 57 N. Y. 126. 


12. Union Trust Co. v. Preston Nat. Bank, 136 Mich. 460, 99 N. W. Rep. 
399; Clews v. Bank of New York, 114 N. Y. 70; Farmers’ & Mechanics’ Bank v. 
Butchers’ & Drovers’ Bank, 16 N. Y. 125. Contra, Mussey v. Eagle Bank, 9 Mete. 
(Mass.) 306; Muth v. St. Louis Trust Co., 94 Mo. App. 94, 88 Mo. App. 596. 

In Union Trust Co. v. Preston Nat. Bank, 136 Mich. 460, 99 N. W. Rep. 399, 
it was held that the teller’s authority to certify was not curtailed by a statute 
forbidding a bank officer or employee to certify an overdraft check, and that a 
check so certified was not invalid in the hands of a bona fide holder for value. 


13. Muth v. St. Louis Trust Co., 94 Mo. App. 94, 67 S. W. Rep. 978; Meads - 
v. Merchants’ Bank, 25 N. Y. 143. 

The authority of an assistant teller to certify a check may be shown by evi- 
dence of a course of dealing in this respect. Hill v. National Trust Co., 108 
Pa. Bt. 1. 

Neither a cashier nor a teller has authority to certify a post-dated check. 
See infra, “Certifying post-dated check.” 


14. Cotulla State Bank v. Herron, Tex., 191 S. W. Rep. 154. 


15. Gale v. Chase Nat. Bank, 104 Fed. Rep. 214; Lee v. Smith, 84 Mo. 304; 4 
Lowndes v. City Nat. Bank, 82 Conn. 8, 72 Atl. Rep. 150; Clafflin v. Farmers’ z 
Ete., Bank, 25 N. Y. 293. In the case last cited the plaintiffs held the checks for 
a year without presenting them and without making any arrangement for their 
payment. 


16. Clafflin v. Farmers’ eic., Bank, 25 N. Y. 293; Lee v. Smith, 84 Mo. 304. 
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tions, requires the certification of a check to be in writing, either upon 
the check itself,17 or upon a separate paper.1® 

Prior to the adoption of the Uniform Negotiable Instruments Law 
it was held in a number of instances that, in the absence of any statute to 
the contrary, a bank might verbally certify a check drawn upon it.19 
These decisions, however, through the general adoption of the statute, 
have become obsolete. 

In cases where the validity of verbal certifications was recognized a 
certification has been implied from the acts of those representing the 
bank, without any express promise on the part of the officers of the bank 
to pay. Thus, where a bank paid a check on a forgery of the payee’s in- 
dorsement, it was held that such payment was equivalent to an accept- 
ance or certification, and that the bank was liable to the payee.?° 

And, where a forged certification was pronounced genuine by the 
teller, whose certificate it purported to be, it was held that he adopted the 
certification and that the bank was bound by it.*! 

But an offer by the drawee bank to pay a check in such funds as the 
drawer had on deposit, which in this instance happened to be Con- 
federate notes, was held not to be such an acceptance as would render 
the bank liable on the check, and did not preclude the bank from closing 
the account and paying to the depositor the balance on deposit to his 
credit.?? 

It has also been held that the placing of a check on the canceling file 
by the cashier of the drawee bank cannot be construed as a certification 
and does not prevent the return of the check upon discovering that it 
is not in proper form, or is drawn against insufficient funds.” 

In the state of Texas, before the enactment of the Uniform Negotiable 
Instruments Law, it was held that a check may be accepted verbally, 
but, in order for such a certification to be binding it must appear that 
the check was taken upon the strength of the bank’s verbal statement.** 


17. See sections following. 
18. See Sec. 40, “Certification on separate paper.” 


19. Espy v. Bank of Cincinnati, 18 Wall. (U. S.) 604; Jarvis v. Wilson, 46 
Conn. 90; Second Nat. Bank v. Averell, 2 App. Cas. (D. C.) 470; Leach v. Hill, 
106 Iowa 171, 67 N. W. Rep. 667; Farmers’ and Merchants’ Bank v. Dunbier, 32 
Neb. 487, 49 N. W. Rep. 376; Barnet v. Smith, 30 N. H. 256. 

But, where verbal acceptances were held valid, the rule applied only in case 
the bank had funds of the drawer in its hands; otherwise the certification would 
amount to a promise on the part of the bank to pay the debt of another, and, 
under the statute of frauds, would have to be in writing. Morse v. Massachusetts 
Nat. Bank, Fed. Cas. No. 9,857. 


20. Seventh Nat. Bank v. Cooke, 73 Pa. St. 483; See also Pickle v, People’s 
Nat. Bank, 88 Tenn. 380, 12 S. W. Rep. 919. 

21. Continental Bank v. Commonwealth Bank, 50 N. Y. 575. 

22. Lester v. Georgia Railroad & Banking Co., 42 Ga. 244. 

23. National Bank of Rockville v. Second Nat. Bank, 69 Ind. 479. 


24. Home Nat. Bank v. First State Bank, Texas, 133 S. W. Rep. 935; First 
Nat. Bank v. San Juan State Bank, Tex. 189 S. W. Rep. 745. 
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But it was held in a Missouri case that a mere statement made over 
the telephone that a check is good, does not amount to a certification 
and the bank is not bound thereby especially where the check was not 
presented for payment with due diligence.?5 


§ 39. Certification on the check under statute. 


Under the provisions of the Uniform Negotiable Instruments Act, 
which is now in force in all jurisdictions of this country, it is required 
that ‘‘the acceptance must be in writing and signed by the drawee.’’?6 

This section of the statute refers to the acceptance of bills of ex- 
change, but it has been uniformly held that a check is a bill of exchange 
within the meaning of that term as so used,?* and it has been held that 
this section applies to bank checks, as well as to other bills of exchange.?° 
Furthermore, the Act itself expressly so provides, in general.?® 


25. Bank of Springfield v. First Nat. Bank of Springfield, 30 Mo. App. 271. 


26. The Uniform Negotiable Instruments Act provides as follows: 

“Sec. 132. Acceptance; How Made, etc—The acceptance of a bill is the 
signification by the drawee of his assent to the order of the drawer. The accept- 
ance must be in writing and signed by the drawee. It must not express that the 
drawee will perform his promise by any other means than the = of money.” 

“Sec. 133. Holder Entitled to Acceptance on Face of Bill. The holder of a 
bill presenting the same for acceptance may require that the acceptance be written 
on the bill and, if such request is refused, may treat the bill as dishonored.” 

A telegram satisfies the requirements of this statute (Kentucky Negotiable 
Instruments Law, Ky. St. Sec. 3720b subsec. 132), although the sender of the 
telegram telephoned the message to the telegraph company for transmission and 
neither wrote nor signed the original telegram. Selma Sav. Bank v. Webster Co. 
Bank, Ky. 206 S. W. Rep. 870. 

It has been held that where a bank accepts a draft for the benefit of a cus- 
tomer at his request, the latter cannot claim that he is not liable to the bank 
because the draft was not accepted in writing by him. Central Exchange Bank v. 
Williams, Okla., 156 Pac. Rep. 347. 

27. Garretson v. North Atchinson Bank, 47 Fed. Rep. 867; Eakin v. Citizens 
State Bank, 67 Kans. 338, 72 Pac. Rep. 874; Duncan v. Berlin, 60 N. Y. 151; 
Risley v. Phenix Bank, 83 N. Y. 318; National State Bank v. Linderman, 161 
Pa. 199, 28 Atl. Rep. 1022; Baltimore & Ohio R. R. Co. v. First Nat. Bank, 102 
Va. 753, 47 S. E. Rep. 837. 

A bank check was held to be a bill of exchange, within the meaning of the 
Kansas statute, providing that an acceptance of a bill of exchange, written on 
paper other than the bill “shall not bind the acceptor except in favor of a person 
to whom such acceptance shall have been shown,.and who in faith thereof, shall 
have received the bill for a valuable consideration.” Eakin v. Citizens’ State Bank, 
a 338, 7 Pac. Rep. 874, construing section 9, chap 14, Gen. Stat. of Kans. 

28. Van Buskirk v. State Bank, 35 Colo. 142, 83 Pac. Rep. 778; Baltimore & 
Ohio R. R. Co. v. First Nat. Bank, 102 Va. 753, 47 S. E. Rep. 837; Ballen & 
Friedman v. Bank of Krenlin, Okla., 130 Pac. Rep. 539; Rambo v. First State 
Bank, Kans., 128 Pac. Rep. 182. 

Section 221 of the New York Negotiable Instruments Law providing that 
where the drawee refuses to give a written acceptance of a bill of exchange, the 
holder may treat it as dishonored, is not confined to sight bills, but applies to all 
bills of exchange. National Park Bark v. Saitta, 127 N. Y. App. Div. 624, 111 
N. Y. Supp. 927. 

29. “Sec. 185. Check Defined. A check is a bill of exchange drawn on a 
bank payable on demand. Except as herein otherwise provided, the provisions of 
this act applicable to a bill of exchange payable on demand apply to a check.” 

“Sec. 187. Certification of Check; Effect of. Where a check is certified by the 
bank on which it is drawn the certification is equivalent to an acceptance.” 
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Where a written certification is required it is customary to write the 
word ‘‘good,’’ or ‘‘accepted,’’ or some similar word across the face of 
the check, followed by the signature or initials of the officer representing 
the bank in the transaction. But any word, or combination of words, 
which sufficiently indicates the intention of the bank to certify, will 
accomplish the certification, provided it is signed by an officer of the 
bank having authority for that purpose.®° 

Under a statute requiring the acceptance, or certification, to be in 
writing the bank is not liable to the holder of a check, even though the 
holder took the check upon the faith of the verbal statement of an officer 
of the bank that the check was good.3! 

This rule is well illustrated by a recent decision of the Appellate 
Court of Indiana. In the case referred to,3? it appeared that a de- 
positor in the defendant bank, located at Goldsmith, Indiana, requested 
the plaintiffs, who were located at Indianapolis, to cash a check for 
$325 drawn by the depositor upon the defendant bank and payable to 
the order of the plaintiffs. 

The plaintiffs refused to cash the check and thereupon the depositor 
called the defendant bank on the telephone and placed the plaintiffs in 
communication with the bank. Someone connected with the bank stated 
to the plaintiffs that the check ‘‘was good and if cashed by plaintiffs 
would be paid when presented.’’ The plaintiffs cashed the check but, 
upon presentment, payment was refused. The plaintiffs then brought 
this suit against the bank. 

The court held that the bank was not liable, basing its holding upon 
sections 189, 185, 132 of the Indiana Negotiable Instruments Law, pro- 
viding, respectively, that a check does not operate as an assignment in 
favor of the payee, that the provisions of the Negotiable Instruments 
Law, applicable to a bill of exchange payable on demand apply also to a 
check and that an acceptance must be in writing and signed by the 
drawee. 

Where, however, the deposit is not a general deposit but is a special 
deposit left in the bank for a specific purpose the statutory rule is not 
applied. 

Thus in a Nebraska case, it was held that the necessity for the ap- 
plication of the statute was obviated where it appeared that a bank ad- 
vised the payee of a check by telephone that it would be paid on pre- 
sentment, and the drawer withdrew his deposit, leaving enough money 
in the bank to pay the check and instructing the bank to pay it. In 


30. Priddy v. Green, Tex. 220 S. W. Rep. 243. 

31. Van Buskirk v. State Bank 35 Colo. 142, 83 Pac. Rep. 778; Rambo v. 
First State Bank, 88 Kans. 257, 128 Pac. Rep. 182; Ballen & Friedman v. Bank of 
Krenlin, 37 Okla. 112, 130 Pac. Rep. 539; State Bank of Camden v. Lindeman, 161 
Pa. St. 199, 28 Atl. Rep. 1022; Risley v. Phoenix Bank 83 N. Y. 318; Baltimore 
& Ohio R. R. Co. v. First National Bank, 102 Va. 753, 47 S. E. Rep. 837. 

32. Mansfield v. Goldsmith Bank, Ind., 145 N. E. Rep. 586. 
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that case notwithstanding there was no written acceptance of the check 
the bank was held liable to the payee.®3 

The same conclusion was reached in a Texas case, in which the facts 
were quite similar.34 


§ 40. Certification on separate paper under statute. 


A certification need not necessarily be written on the check itself, 
but may be written upon a separate piece of paper. In such case, how- 
ever, the certification does not bind the bank except in favor of a person 
to whom it is shown and who, on faith thereof, receives the check for 
value.35 

And where the certification is made upon a separate paper, as where 
it is sent in the form of a telegram, the language used must clearly and 
unequivocally import an absolute promise to pay, or it will not be re- 
garded as binding. Where a person, who is about to receive a check, 
wires to the drawee bank, in effect, ‘‘Is A’s check good?’’ and the bank 
answers by telegram, stating that A’s check is good, there is no certifica- 
tion. The reason is that there is no absolute promise to pay the check. 
All that can be made out of such a statement by the bank is an acknow]- 
edgment that A’s account is good for the amount named at the time of 
the sending of the telegram.®® 


33. Gruenther v. Bank of Monroe, Neb., 133 N. W. Rep. 402. 
34. Cotulla State Bank v. Herron, Tex., 191 S. W. Rep. 154. 


35. The Uniform Negotiable Instruments Act provides as follows: 

“Sec. 134. Acceptance by Separate Instrument. Where an acceptance is writ- 
ten on a paper other than on the bill itself, it does not bind the acceptor except in 
favor of a person to whom it is shown and who, on the faith thereof, receives the 
bill for value.” 

A bank check is a bill of exchange, within the meaning of section nine, of 
chapter fourteen, General Statutes of Kansas, 1901, providing that an acceptance 
of a bill of exchange written on paper other than the bill “shall not bind the 
acceptor except in favor of a person to whom such acceptance shall have been 
shown, and who, in faith thereof, shall have received the bill for a valuable 
—— Eakin v. Citizen’s State Bank of Ness City, 67 Kans. 338, 72 Pace. 

p. 874. 

The following cases hold that in order for a telegram, sent by a drawee bank, 
to operate as a certification of a check, it must appear that the person to whom 
the telegram was sent, received the check for value in reliance upon the telegram. 
Eakin v. Citizens’ State Bank, 67 Kans. 338, 72 Pac. Rep. 874; Citizens Bank v. 
Willing, 109 Wash. 464, 186 Pac. Rep. 1072; First National Bank v. Muskogee Pipe 
Line Company, 40 Okla, 603, 139 Pac. Rep. 1136. 


36. United States. A drawee bank’s telegram stating that a check “is good” 
does not constitute a certification. Flathead County State Bank v. First National 
Bank, 282 Fed. Rep. 398. 

Illinois. Where, in response to a telegram asking if certain drafts would be 
paid, a bank answered by telegram “drafts named are good now” it was held that 
there had been no acceptance of the drafts. Myers v. Union National Bank, 27 
Til. App. 254. 

ansas. In reply to an inquiry as to whether D’s check was good, the drawee 

bank wired “D’s check is good for sum named.” It was held that this was 

merely an assurance that the account was good at the time the telegram was sent 

and was not binding as a certification. First Nat. Bank v. Commercial Sav. 
Bank, 74 Kans. 606, 87 Pac. Rep. 746. 

Louisiana. A telegram, signed by a drawee bank, reading “we have funds 
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But, if the purport of the inquiry is ‘‘ Will you pay?’’ and the an- 
swer is ‘‘ We will,’’ there is no doubt as to the object of the inquiry and 
the meaning of the reply ; in such a case there is an absolute promise to 
pay the check upon presentment and the same constitutes a valid certifi- 
cation.37 


to pay check E. O. Shad Harper for $220,” does not constitute a certification, be- 
cause it contains no express promise to pay. Night & Day Bank v. First National 
Bank, La., 91 So. Rep. 405. 

Missouri. A telegram from the drawee of drafts reading “can not certify by 
wire; account amply good now,’ was held not to be an acceptance in writing and 
the drawee was not bound thereby to honor the drafts. Carmichael v. Tishomingo 
Banking Co., (Mo. App. 1917), 191 8S. W. 1043. 

New York. A telegram sent by the drawee of a draft, saying that the draft 
“ig good,” in answer to a telegraphic inquiry if the drawee would pay the draft, 
does not constitute an acceptance. Coleord v. Banco de Tamaulipas, 168 N. Y. 
Supp. 710, 181 N. Y. App. Div. 295. 

Ohio. A person wired a bank, “Are W’s checks for $2,000 good?” The bank 
wired back, “Yes Sir.” This was held not binding as a certification. Kahn v. 
Walton, 46 Onio St. 195. 

Texas. A telegram sent by a drawee bank saying that a certain check “is good 
today” does not constitute a certification. San Antonio National Bank v. Conn., 
Tex., 237 S. W. Rep. 353. 


37. United States. An inquiry as to whether a check was good was answered. 
“James Tate is good; send on your paper.” This was held a valid certification. 
North Atchinson Bank v. Garretson, 51 Fed. Rep. 168. 

Where a drawee bank, when asked whether it would pay checks of a certain 
company, telegraphed, “Forward your checks. They will undoubtedly be taken 
eare of by the company when presented,” it was held that this constituted an 
acceptance. First Nat. Bank v. First Nat. Bank, 210 Fed. 542. 

Iowa. A telegram, sent by a drawee bank to another bank, stating that the 
drawee will pay a certain check, is binding as a certification, even though the 
check is indorsed “For Deposit.” Midwest National Bank v. Niles & Watters 
Bank, Ia., 180 N. W. 881. 

A telegram from one bank to another saying that it would honor a person’s 
draft for a certain sum is an irrevocable acceptance of the draft for that sum. 
Wells v. Western Union Tel. Co., 144 Iowa 605, 123 N. W. 371. 

Kentucky. The plaintiff bank cashed a check for the payee after wiring to the 
drawee bank: “Will you pay check signed W. A. Roberts, $275?” and receiving 
the drawee’s answer: “Will pay check signed W. A. Roberts, $275.” It was held 
that the drawee bank was obliged to pay the check. Roberts v. Drover’s National 
Bank, Ky., 251 S. W. Rep. 198. Selma Savings Bank v. Webster Bank, Ky., 206 
S. W. Rep. 870. 

Louisiana. Where a bank sent a telegram, refering to a certain check drawn 
on it, saying “We will protect this check,” and a bank, to which the telegram was 
shown, cashed the check in reliance thereon, it was held that the telegram con- 
stituted a certification and that the drawee was liable to the bank cashing the 
check. Commercial Bank v. First National Bank, La., 86 South Rep. 342. 

Minnesota. A telegram reading: We will honor draft of J. Roedel, bill of 
lading attached for stock purchased by him shipped Thuet Bros.,” may be con- 
strued as an acceptance of all drafts drawn during the current season and not 
merely as an acceptance of the first draft drawn, where it appears that the parties 
contemplated a series of shipments. James River Nat. Bank v. Thuet, Minn., 159 
N. W. Rep. 1093. 

Texas. A telegraphic inquiry read, “Will you pay I’s check for $1,800 on 
presentation?” The bank’s answer was, “Yes, will pay the I check.” It was held 
that this constituted a certification. Henrietta Nat. Bank v. State Nat. Bank, 80 
Tex. 648, 16 S. W. Rep. 321. 

In reply to an inquiry whether A’s check would be paid a bank wired, “B has 
deposited with us $1,790 to pay check drawn by A in favor of C.” It was held 
that this was an acceptance making the bank liable for the payment of the check. 
Elliott v. First State Bank, Texas, 152 S. W. Rep. 808. 

Where the defendant bank in reply to a telegram inquiring whether certain 
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In a rather recent Texas case the inquiry made to the drawee bank 
was ‘‘ Will you pay?’’ The bank’s answer was ‘‘The check is good,’’ so 
that the facts did not bring the case squarely within either of the two 
rules which have been just stated. In that case**® a depositor in the de- 
fendant bank drew a draft for $5,000 on the bank and sent it to the 
plaintiff, to whom the depositor was indebted. The plaintiff delivered 
the draft to the Kirbyville bank for collection. The Kirbyville bank 
sent this telegram to the drawee: 

‘We have for collection on you Ward Cattle & Pasture Co. draft 
for five thousand dollars in favor of R. C. Conn. Will you pay same?”’ 

In answer to this the drawee wired: 

“‘Check of Ward Cattle & Pasture Co. five thousand dollars is good 
today.”’ 

Shortly thereafter, a receiver for the depositor was appointed and 
the defendant bank applied the deposit to the depositor’s indebtedness, 
before the draft was presented, payment being refused upon present- 
ment. 

It was held that the defendant bank was liable to the holder of the 
draft. Its telegram was interpreted to mean that the draft would be 
paid on presentation if the funds were on hand at the time it was 
presented. 
checks were good wired “We will pay the checks” it was held that the bank’s 
telegram constituted an acceptance or certification of the checks. Texas State 
Bank v. Press Publishing Co., Tex., 250 S. W. Rep. 464. 


38. Conn. v. San Antonie Nat. Bank, Tex., 249 S. W. Rep. 1045. See Also 
North Atchison Bank v. Garretson, 51 Fed. Rep. 168, where the bank was held 
liable in a similar case. 


(To be continued) 
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Liability When Check is Wrongfully 
Indorsed By Agent 


[CONTINUED] 
A series of articles dealing with the liability of a bank which has collected a check 
wrongfully indorsed by an agent of the payee 








Authority to sell is not authority to indorse checks. 


In the article to this series, published in the April issue, it was 
pointed out that a bank which collects a check bearing a forged indorse- 
ment may be held liable for the amount of the check at the instance of 
the real owner. It was also pointed out that this liability attaches where 
a check is indorsed by an agent of the payee or indorsee and it subse- 
quently appears that the agent, in so indorsing, acted beyond his au- 
thority. 

A number of decisions were referred to in which banks had re- 
ceived for collection, checks payable to the order of a corporation and 
indorsed by some officer of the corporation. These decisions brought out 
the point that the mere fact that a person is the president, secretary, 
cashier or other officer of a corporation, does not in itself authorize him 
to indorse checks payable to the corporation. 

The fact that an agent has authority to sell goods on behalf of his 
principal does not empower him to indorse checks payable to the prin- 
cipal. One who takes a check indorsed by such an agent takes it subject 
to the rights of the principal. United States Portland Cement Co. v. 
United States National Bank, 61 Colo. 334, 157 Pac. Rep. 202. 

In this case, checks payable to the plaintiff company were delivered 
to its sales manager, who without authority indorsed them at the de- 
fendant bank, by which bank they were collected from the drawee. It 
was held that the plaintiff company was entitled to recover the amount 
of the checks from the bank. 


Authority to make collection is not authority to indorse checks. 

Business houses, hotels and banks have frequently made the mistake 
of cashing for traveling salesmen and drummers checks payable to the 
concerns which they represent. One is quite likely to assume that an 
agent, who is authorized to represent his principal to the extent of mak- 
ing collections in checks or cash, has authority to indorse such checks 
payable to his principal’s order as he receives. 

But this is not the law. Authority to collect does not carry with it 
authority to indorse. If the agent lacks actual authority to indorse, 
the person who takes a check on his indorsement takes it on a forged 
or unauthorized indorsement and gains no title to the check. He be- 
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comes liable to the principal for the amount of the check, irrespective of 
his good faith in the transaction. And the bank in which he deposits 
the check and by which it is collected, becomes likewise liable. 

In Jackson v. Nat. Bank of McMinnville, 92 Tenn. 154, 20 S. W. 
Rep. 802, it was said: ‘‘A drummer or commercial traveler employed to 
sell and take orders for goods, to collect accounts, and receive money 
and checks payable to the order of his principal, is not by implication 
authorized to indorse such principal’s name to such checks. No equitable 
consideration can be invoked to soften seeming hardships in the enforce- 
ment of the laws and rules fixing liability on persons handling com- 
mercial paper. These laws are the growth of ages, and the result of 
experience, having their origin in necessity. The inflexibility of these 
rules may occasionally make them seem severe, but in them is found 
general security.’’ 

An outstanding decision on this question is Schaap v. State National 
Bank of Texarkana, Supreme Court of Arkansas, 208 S. W. Rep. 309. 

The plaintiff in the case, John Schaap, was the owner of a wholesale 
drug business which he conducted at Fort Smith, Arkansas. He had in 
his employ a traveling salesman by the name of E. H. Slates. Among 
the duties intrusted to Slates was the collection of past due accounts 
from customers. A number of checks, aggregating more than $3,000, 
which the salesman received in the course of his employment, never 
came to the hands of the plaintiff. Instead of turning them over to the 
plaintiff, as he should have done, the salesman indorsed the checks with 
the plaintiff’s name, adding thereto ‘‘Per E. H. Slates.’’ Some of these 
checks the salesman cashed at the counter of the defendant bank. Other 
checks he cashed at other banks and these banks forwarded them to the 
defendant bank for collection. Whether the defendant bank raised any 
question as to the salesman’s authority to indorse his employer’s checks 
in this manner, or whether the salesman recited some plausible story to 
the bank officials, does not appear. The opinion merely sets forth that 
the defendant either cashed the checks or collected them for other banks 
which had previously cashed them. 

In the course of time the plaintiff discovered what his salesman had 
been doing, and the salesman promptly left the country. The plaintiff 
then commenced an action against the defendant bank for the amount 
of the checks which had passed through the defendant’s hands in the 
manner described. It was held that the bank was liable. 

‘*Tt has been uniformly held,’’ the court here states, ‘‘that the fact 
that an agent authorized to make collections in checks as well as in 
money does not enlarge his authority to indorse checks so taken in the 
name of his principal.’’ 

In another case it appeared that, on October 11, 1917, J. A. Specht 
was employed by the Independent Oil Men’s Association, a corporation 
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maintaining its offices in the Westminster Building, Chicago. In Febru- 
ary, 1919, Specht disappeared and an audit of his accounts disclosed a 
shortage of about $10,000. During his term of service with the associa- 
tion, Specht devoted most of his time to soliciting advertisements for the 
Blue Book, published by the association. It appeared that eleven checks 
ranging in amounts from $40 to $161.25, payable to the order of the as- 
sociation had been indorsed by Specht ‘‘Independent Oil Men’s Associa- 
tion, J. A. Specht, Sec’y,’’ and cashed by the Moir Hotel Co. The 
hotel company, in turn, deposited them in the defendant Fort Dearborn 
National Bank, by which they were collected from the banks on which 
they were drawn. 

The bank offered in evidence a memorandum under which Specht 
was employed which contained the following clause: 


‘‘The secretary shall endeavor to build up the association member- 
ship, shall keep collected promptly all moneys due the association from 
whatever source, and shall during the first week of each month furnish 
the directors with a trial balance or statement showing the financial 
condition of the association, including, first, cash received during month 
and from whom; second, cash expenditures, to whom paid; third, bills 
and accounts receivable and bills and accounts payable.”’ 

But the trial court excluded it. The exclusion was upheld on appeal, 
the appellate court saying: ‘‘There is nothing in this contract of em- 
ployment which grants to Specht authority to indorse checks, and until 
there was other evidence in the record tending to show that he had such 
authority it was irrelevant.”’ 

The case referred to is Independent Oil Men’s Association v. Fort 
Dearborn National Bank, Supreme Court of Illinois, 142 N. E. Rep. 458. 

In Hope Vacuum Cleaner Co. v. Commercial National Bank of In- 
dependence, Kansas, a decision of the Supreme Court of Kansas, 168 
Pae. Rep. 870, it appeared that Berryhill was employed by the plaintiff 
company to sell and install its product. He sold a vacuum cleaner to 
Mark D. Mitchell and installed the machine in Mitchell’s building. The 
contract of sale was made in the name of the plaintiff, and Mitchell 
drew his check for $399 on the Citizens’ National Bank of Independence, 
payable to the order of the plaintiff, for the contract price of the ma- 
chine. Berryhill indorsed the plaintiff’s name on the check, without 
authority, and took credit for it in the defendant bank. The defendant 
collected the check and subsequently paid the proceeds to Berryhill on 
his checks. 

In the lower court a demurrer to the plaintiff’s evidence was sus- 
tained. On appeal, the judgment was reversed and the case was re- 
manded for trial, meaning that the facts recited made out a good cause 
of action, providing they could be established by proof. Said the court: 
‘‘Even if Berryhill possessed authority to sell machines, install them, 
and take checks for the price, authority to indorse Mitchell’s check 
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could not be implied. The agency was exhausted when Mitchell’s check 
was received.”’ 

In Burstein v. Peoples Trust Co., 143 N. Y. App. Div. 165, 127 N. Y. 
Supp. 1092, the action was brought against the bank on which the check 
was drawn, but the case involves a question as to the authority of a col- 
lecting agent to indorse and, therefore, comes appropriately in this 
section. 

The plaintiffs were partners conducting a garage business under the 
trade name ‘‘Peerless Garage.’’ A person who had some repair work 
on his automebile done at the garage, drew his check for $63 on the de- 
fendant trust company, payable to the ‘‘ Peerless Garage’’ and delivered 
it to Melle, the manager in charge of the garage. The latter indorsed 
it partly in writing, ‘‘Peerless Garage, by Max Melle, Mgr.’’ and de- 
posited it to his own credit with the defendant. The plaintiffs never re- 
ceived the proceeds of the check. 

The plaintiffs had no account with the defendant trust company, but 
Melle kept his personal account there. It did not appear that Melle had 
any authority to indorse checks payable to the plaintiffs, but it did ap- 
pear that he had authority to receive cash and checks in payment for 
services rendered by the plaintiffs. It was held that this did not con- 
stitute authority to indorse and the trust company was liable to the 
plaintiffs for the amount of the check. 

In Graham v. United States Sav. Inst., 46 Mo. 186, an agent was au- 
thorized to collect certain bills. He received checks, payable to his prin- 
cipal’s order, which he indorsed in the principal’s name and received 
payment from the bank upon which the checks were drawn, which 
money he misappropriated. The court held the bank liable, saying: 
‘‘The agent’s primary duty was to collect the bills, not the checks given 
in adjustment of the bills. The main purpose had been accomplished 
when he had received the checks payable to his principal. His duties as 
a collector ceased at this point. His next duty was to account to his em- 
ployers for the proceeds of his collections and turn over the checks to 
them, to be disposed of as they might adjudge proper. The indorsement 
of the checks was no necessary incident of the collection of the accounts.’’ 

In Grafton & Knight Mfg. Co. v. Redelsheimer, 28 Wash. 370, 68 
Pac. Rep. 879, it was held that the question as to the agent’s authority 
to indorse was one to be decided by the jury. It seems that an agent in 
charge of one of the plaintiff’s stores indorsed several checks payable to 
the plaintiff’s order and transferred them to the defendant, receiving 
part of the proceeds in goods and the balance in cash. The agent did 
not account to the plaintiff. The evidence showed that the agent had 
authority to buy and sell goods on behalf of the plaintiff and that he was 
the only representative of the plaintiff at the place where the transac- 
tion occurred. It further appeared, however, that his authority was 
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limited to running bills and that he had no authority to pay for goods 
purchased by him on behalf of the plaintiff. 

In holding that the evidence presented a question for the jury to 
decide, the court said: 


‘‘While it is true that a principal may limit the authority of its 
agent in any manner it pleases, and while such limitations are obligatory 
as between the principal and agent, and the principal and any person 
dealing with the agent with knowledge of the limitations upon his au- 
thority, as between the principal and one having no knowledge of any 
such limitations the agent’s authority is such as is properly inferable 
from the nature of his employment. 

‘*In other words a principal is responsible for the acts of his agent 
when the agent acts within the apparent scope of his authority, no matter 
what may be the limitations fixed upon that authority, so long as such 
limitations are not communicated to the person or persons with whom the 
agent is authorized to deal. 

‘* And where, as in this case, an agent is put in charge of the business 
of a principal with power to sell its goods, collect for the same, make 
purchases of other dealers when it is necessary to fill orders calling for 
goods that may not be in the stock of which he has charge, it would be 
too much to say, as a matter of law, that the agent did not have apparent 
authority to pay for the goods so purchased, even by indorsing the 
checks of his principal for that purpose; at least it is a question on 
which common minds might reasonably differ, and for that reason a 
question for the jury.”’ 


Other decisions holding that authorizing an agent to collect does not 
authorize him to indorse checks payable to the principal and that one 
who takes a check so indorsed acts at his peril are: 

Robinson v. Bank of Winslow, Ind., 85 N. E. Rep. 793; 

Hamilton National Bank v. Nye, 37 Ind. App. 464, 77 N. W. 
Rep. 295; 

McFadden v. Follrath, Minn., 130 N. W. Rep. 543; 

Deering v. Kelso, 74 Minn. 41, 76 N. W. Rep. 792, 15 B. L. J. 719; 

Good Roads Machinery Co. v. Broadway Bank, Mo. App., 267 S. W. 
Rep. 40; 

Thompson v. Bank of British N. A., 82 N. Y. 1,5 B. L. J. 221; 

Johnson v. First National Bank of Hoboken, 6 Hun. (N. Y.) 124; 

Adler v. Broadway Bank, 62 N. Y. Supp. 402, 30 Mis. Rep. (N. 
Y.) 382; 

Robinson v. Chemical National Bank, 86 N. Y. 404; 

Jacoby v. Payson, 85 Hun. (N. Y.) 367; 

Looymans v. Chatham & Phenix National Bank, 200 N. Y. Supp. 898. 

These decisions indicate that, before a bank receives for collection, 
or pays, checks indorsed by the agent of the payee, the bank should in- 
vestigate the agent’s authority. 


(To be continued ) 
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RIGHT TO CHARGE BACK CHECK COLLECTED 
ON FORGED INDORSEMENT 


Jones Bros. v. Citizens’ Nat. Bank of Okmulgee, Supreme Court of 
Oklahoma, 233 Pac. Rep. 472 


R. Hummer drew a check on his bank, payable to the order of 
Ira Robertson. Through a mistake, he mailed it to a person other 
than the payee, but having the same name. The person who received 
the check indorsed it and transferred it to Jones Bros., the plain- 
tiffs, for value. The plaintiffs deposited it in the defendant bank, by 
which it was collected from the bank on which it was drawn. When 
the fraud was discovered, the defendant bank refunded the amount 
of the check to the drawee bank and charged it against the plaintiff’s 
account. In this action by the plaintiffs, it was held that the de- 
fendant bank was within its rights in charging the check back. 

A drawee bank may recover from a collecting bank the amount 
which it pays on a check bearing a forged indorsement. And the 
collecting bank may, in turn, recover from a prior indorser. The 
fact that Hummer may have been negligent in mailing the check to 
the wrong person was held to be immaterial so far as the defendant 
bank’s rights were concerned. 


Action by Jones Bros., a partnership composed of L. R. Jones and 
Geo. M. Jones, against the Citizens’ National Bank of Okmulgee, Okl., 
for the sum of $150. From a judgment for defendant in a justice court, 
an appeal was perfected to the county court, from whose judgment for 
defendant, after unsuccessful motion for new trial, plaintiffs appeal by 
petition in error with case-made attached. The parties will be here- 
after referred to as plaintiffs and defendant, as they appeared in the 
trial court. Affirmed. 

M. A. Dennis, of Okmulgee, for plaintiffs in error. 

E. T. Noble, of Okmulgee, for defendant in error. 


LOGSDON, C.—This action was commenced in the justice of the 
peace court in the city of Okmulgee, Okl., wherein the plaintiffs filed 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §§ 438, 437. 
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their bill of particulars, charging that on or about the Ist day of 
September, 1916, they were depositors of the defendant bank, and de- 
posited with said bank for collection a certain check which they had 
received in the ordinary course of business; said check bearing date of 
September 9, 1916, and drawn by R. B. F. Hummer in favor of Ira 
Robertson, teamster, in the sum of $150; that defendant received said 
check for collection and forwarded same to the First National Bank of 
Henryetta, Okl., the bank on which it was drawn, for payment; that 
said check was paid upon presentment and the account of the plaintiffs 
in the defendant bank credited with said amount, said payment having 
been made September 21, 1916; that on November 1, 1916, said de- 
fendant bank converted the proceeds of ‘said check to its own use; that 
on November 8, 1916, plaintiffs made demand on defendant for repay- 
ment thereof, which was refused; that plaintiffs were bona fide holders 
of said check for value in due course of business; and that defendant was 
without authority to convert the proceeds thereof. 

Judgment was rendered in said justice court in favor of the de- 
fendant from which an appeal was perfected to the county court where 
defendant filed its answer which, in substance, denied that it wrongfully 
converted the proceeds of said check to its own use and denied that col- 
lection had been made thereof, but alleged that said check was drawn by 
R. B. F. Hummer on the First National Bank of Henryetta, Okl., payable 
to Ira Robertson, teamster; that one Ira Robertson, claiming to be the 
payee in said check, presented the same to plaintiffs with a purported 
indorsement of the payee thereon, and received from plaintiffs the pro- 
ceeds of said check; that the payee of the said check never did indorse 
the same, and never authorized the alleged Ira Robertson to so indorse 
the same, but that such indorsement was without authority and a 
forgery; that in due course of business plaintiffs indorsed said check 
to the defendant, and received credit therefor as a deposit; the de- 
fendant in due course indorsed said check and had same presented to 
the First National Bank of Henryetta for payment, and, payment being 
refused, defendant charged the amount thereof back to plaintiff’s ac- 
count with defendant. 

On October 24, 1919, this cause was submitted to the county court 
of Okmulgee county without the intervention of a jury and upon an 
agreed statement of facts. The agreed statement of facts upon which 
the judgment of the county court was rendered is as follows: 


‘It is hereby stipulated and agreed by and between the plaintiffs 
and defendant in the above entitled cause that the facts in said cause are 
as follows: 


‘‘That on or about the Ist day of September, 1916, one R. B. F. 
Hummer wrote a letter to Ira Robertson, addressing it to Okmulgee, 
Okl., which letter is in words and figures as follows, to wit: 








356 THE BANKING LAW JOURNAL 


‘* ‘September 1, 1916. 
***Mr. Ira Robertson, Okmulgee, Okl.—Dear Sir: The M. O. & G. 
claim agent has mailed me a check for $200.00 covering your claim, and 
if you will let me have your exact address or stop at my office I will give 
you a check. 
‘* “Yours very truly, R. B. F. Hummer.’ 


‘‘That Ira Robertson received the communication above described 
from R. B. F. Hummer through the United States mail at Okmulgee, 
OkKl., and that in response to that letter Ira Robertson notified R. B. F. 
Hummer to send the check mentioned in such communication to his 
address at 608 East Eighth Street, Okmulgee, Okl. 

‘‘That in response to Ira Robertson’s letter the said Hummer in- 
closed a check in the sum of $150 to Ira Robertson, 608 East Eighth 
Street, Okmulgee, Okl.; that Ira Robertson received the check through 
United States mail, and shortly thereafter presented the same to Jones 
Bros., plaintiffs herein, and requested Jones Bros. to cash said check. 
That said Ira Robertson indorsed said check and delivered the same to 
George M. Jones, one of the partners of said firm, and the said George 
M. Jones advanced the said Ira Robertson the sum of $20 on said check, 
it being after banking hours, and thereafter, on the next banking day, 
the said George M. Jones called the First National Bank of Henryetta, 
OKl1., the bank on which said check had been drawn by R. B. F. Hummer, 
and asked one of the employees of said bank, who answered said eall, if 
a check drawn by R. B. F. Hummer on that bank would be accepted 
for the sum of $150. That said First National Bank of Henryetta, OkL., 
through its employee, informed said George M. Jones that said check 
was good, and that that bank would accept the same. 

‘‘That upon acceptance of said check by said First National Bank 
of Henryetta, Jones Bros. paid to Ira Robertson the balance of said 
check, to wit, $130, thereby becoming innocent purchasers for value, 
without notice of any infirmities or defects in said check. 

‘‘That thereafter Jones Bros. indorsed said check and deposited the 
same in the Citizens’ National Bank of Okmulgee, defendant herein, for 
collection. That said Citizens’ National Bank gave Jones Bros., plain- 
tiffs herein, due credit for said sum of $150 on their deposit book, and 
also on the records of the bank; that said check was cleared in the or- 
dinary course of business and paid by the First National Bank of 
Henryetta, the bank on which said check had been drawn, and duly 
charged to the account of R. B. F. Hummer. 

‘“That a considerable time thereafter, to wit, about one month, R. B. 
F. Hummer, the maker of said check, discovered that he had mailed the 
check to the wrong Ira Robertson, and that said check was not received 
and indorsed by the Ira Robertson to whom R. B. F. Hummer thought 
he was mailing said check, but in truth and in fact R. B. F. Hummer 
mailed said check to the Ira Robertson who lived at 608 East Eighth 
Street and who wrongfully indorsed and received payment for said 
check from Jones Bros., and forged the name of the payee thereto. 

‘‘That R. B. F. Hummer, upon learning that he had mailed said 
check to the wrong Ira Robertson, and that it was cashed by the Ira 
Robertson to whom he had mailed it, placed said check in the First 
National Bank of Henryetta, and said First National Bank of Henryetta 
thereupon credited the account of R. B. F. Hummer with said $150, and 
returned the check through the ordinary course of clearing to the 
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Citizens’ National Bank of Okmulgee, Okl., defendant herein, who in 
turn charged it to the account of Jones Bros., plaintiffs herein, and 
thereby deprived Jones Bros. of the said sum of $150. 

‘*Dated this 17th day of October, 1919. M. A. Dennis, Attorney for 
Plaintiffs. Moore & Noble, Attorneys for Defendant.’’ 


There are eight assignments of error in plaintiffs’ petition in error, 
but the plaintiffs in their brief have grouped these assignments of error 
under four propositions, as follows: 


‘“(1) The drawer or maker of the check, Mr. R. B. F. Hummer, was, 
by reason of his own negligence, estopped from setting up the defense of 
forgery, and was estopped and precluded from recovery from the 
drawee bank, First National Bank of Henryetta. 

‘*(2) The drawee bank, First National Bank of Henryetta, having 
paid the check and charged the same to the drawer’s account, admitted 
the same to be correct, and was estopped from denying the genuineness 
of it, and could not set up forgery. 

‘*(3) Therefore the Citizens’ National Bank of Okmulgee could not 
set up the defense of forgery. 

‘*(4) The Citizens’ National Bank of Okmulgee, being agent of 
plaintiffs, had no right or authority to return the money collected by it 
to the Henryetta Bank, or in any manner convert said sum of $150.”’ 


Under the first proposition plaintiffs in error argue that R. B. F. 
Hummer, by reason of his own negligence in the manner in which he 
mailed the check to Ira Robertson, would be estopped from setting up 
forgery, and cite in support thereof the cases of Emporia National Bank 
v. Shotwell, 35 Kan. 360, 11 P. 141, 57 Am. Rep. 171; Heavey v. Com- 
mercial National Bank, 27 Utah, 222, 75 P. 727, 101 Am. St. Rep. 966; 
8. Weisberger Co. v. Barberton Savings Bank Co., 84 Ohio St. 21, 95 
N. E. 379, 34 L. R. A. (N. 8.) 1100; Maloney v. Clark et al., 6 Kan. 82. 
An examination of these authorities shows that each of them presents 
a state of facts where, by reason of some negligence of the drawer, a 
check has been charged to his account upon a forged indorsement, and 
in an action by the drawer to recover the money so charged to his ac- 
count by the drawee bank the courts held, in each instance, that, by 
reason of the plaintiff’s negligence contributing to his loss, he was not 
entitled to recover. These holdings are in conformity with the general 
rule that, where loss must fall upon one of two innocent parties, it 
must be placed upon the one whose negligence contributed thereto, but 
in the instant case the rights of the parties, as between the drawer and 
drawee of a check paid upon a forged indorsement, is not a proper 
question for consideration because the legal principles applicable in 
such a case are not applicable here. This is an action by a bona fide 
holder against his bank of deposit to recover the amount of a check col- 
lected by it for him upon a forged indorsement. 

This brings us to a consideration of the second proposition argued 
by plaintiffs that ‘‘the drawee bank, having paid the check and charged 
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the same to the drawer’s account, admitted the same to be correct, and 
was estopped from denying the genuineness of it, and could not set up 
forgery.’’ Under the second proposition plaintiffs rely on the case of 
Central National Bank of Washington v. National Metropolitan Bank of 
Washington, 31 App. D. C. 391,17 L. R. A. (N. S.) 520, and F. & M. 
Bank v. Bank of Rutherford, 115 Tenn. 64, 66, 88 S. W. 939, 112 Am. St. 
Rep. 817. Both of these cases involve the right of the drawee bank, 
after having paid a forged check, to recover from the payee thereof the 
money so paid, and the holding in the above cases is in conformity with 
the general rule that the bank is chargeable with knowledge of the 
genuine signature of a depositor, and that by reason of such knowledge 
and the rule of law it is estopped from relying upon such forgery as a 
ground for recovery. 

Under the third proposition plaintiffs use the following language: 


‘Tt is quite clear, as shown in the agreed statement of facts, that Mr. 
Hummer is precluded from setting up the forgery or want of authority 
of the Ira Robertson, who negotiated the check, for he mailed the check 
to him after some correspondence, and intended that he should receive 
it at 608 East Eighth Street, Okmulgee, Okl. It is equally clear that, 
inasmuch as Mr. Hummer is precluded from setting up the right or 
authority on the part of Ira Robertson to indorse the said check, the 
Citizens’ National Bank of Okmulgee, defendant herein, cannot urge 
the forgery. It was not obliged to pay the money back to the drawee 
bank.”’ 


This reasoning is based upon a false premise. It assumes that the 
act of Hummer in mailing the check to 608 East Eighth Street, Ok- 
mulgee, constituted negligence on his part which would amount to an 
estoppel, and would preclude him from setting up the forged indorse- 
ment if he were a party to the action. His position in such an event 
would clearly depend upon a determination of a question of fact, and 
not upon any rule of law. Whether or not the Citizens’ National Bank 
of Okmulgee would be precluded from setting up forgery must depend 
upon whether the First National Bank of Henryetta would be so pre- 
eluded under the facts shown by this record. That the drawee bank 
would not be precluded is determined by a reading of section 7732, Com. 
Stat. 1921 (Rev. L. 1910, § 4112): 


‘‘The acceptor by accepting the instrument engages that he will pay 
it according to the tenor of his acceptance, and admits: ‘ 

‘*First. The existence of the drawer, the genuineness of his signa- 
ture, and his capacity and authority to draw the instrument; and 

‘‘Second. The existence of the payee and his then capacity to en- 
dorse.’’ 


The statute does not place upon the drawee bank the burden of ad- 
mitting that the signature of the payee is genuine, but only that of the 
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drawer. It is further provided by section 7693, Com. Stat. 1921 (Rev. 
L. 1910, § 4073), as follows: 


‘‘Where a signature is forged or made without authority of the 
person whose signature it purports to be, it is wholly inoperative, and 
no right to retain the instrument or to give a discharge therefor, or to 
enforce payment thereof against any party thereto, can be acquired 
through or under such signature, unless the party, against whom it is 
sought to enforce such right, is precluded from setting up the forgery 
or want of authority.’’ 


That the Citizens’ National Bank of Okmulgee was obliged to repay 
the money to the drawee bank is in accordance with the generally ac- 
cepted rule as laid down by both text writers and courts. In R. C. L. 
vol. 3, p. 616, par. 244, it is said: 


‘*Where the collecting bank indorses generally a check received by 
it for collection it thereby guarantees the authenticity of the prior in- 
dorsements, and in case such a prior indorsement is a forgery, it is 
liable to the drawee bank for the money paid to it by the latter,’’ citing 
First National Bank of Chicago v. Northwestern National Bank, 152 IIl. 
296, 38 N. E. 739; First. National Bank of Minneapolis v. City National 
Bank of Holyoke, 182 Mass. 130, 65 N. E. 24, 94 Am. St. Rep. 637. 


In Corpus Juris, vol. 7, p. 692, par. 420, the rule is announced that— 


‘*A bank which pays out money on a forged indorsement may re- 
cover the same from the person who received the money, provided, of 
course, the bank has suffered some injury or loss in consequence of the 
forged indorsement,’’ citing a number of cases. 


In the case of Tibby Bros. Glass Co. v. Farmers’ Bank, 220 P. 1, 69 
A, 280, 15 L. R. A. (N. 8.) 519, it is stated: 


‘Where checks drawn on other banks in favor of a depositor of a 
bank are cashed by it on forged indorsements, and it subsequently re- 
ceives the amount of such checks from the drawee banks, the depositor 
cannot recover such moneys from the bank as money received for his 
use.’’ 


To the same effect are the following cases: Central Nat. Bank v. 
North River Bank, 44 Hun (N. Y.) 114; First Nat. Bank v. Farmers’ & 
Merchants’ Bank, 56 Neb. 149, 76 N. W. 430; Wellington Nat. Bank v. 
Robbins, 71 Kan. 748, 81 P. 487, 114 Am. St. Rep. 523; Peoples’ Bank v. 
Franklin Bank, 88 Tenn. 299, 12 S. W. 716, 6 L. R. A. 724, 17 Am. St. 
Rep. 884; First Nat. Bank v. Northwestern Nat. Bank, 152 Ill. 296, 38 
N. E. 739, 26 L. R. A. 289, 43 Am. St. Rep. 247; Harter v. Mechanics’ 
Nat. Bank, 63 N. J. Law, 578, 44 A. 715, 76 Am. St. Rep. 224. 

An examination of the authorities cited and quoted by plaintiffs un- 
der the fourth proposition shows them to be inapplicable, for the reason 
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that none of them deal with a case wherein a forged indorsement enters 
into the question of liability of the collecting bank to the drawee bank 
or to its own depositor. Since the conclusion reached under the third 
proposition is determinative of the question raised under the fourth 
proposition, further discussion and citation of authorities is deemed 
unnecessary. 

Judgment of the trial court in favor of the defendant should be in 
all things affirmed. 


BANK CASHING CHECK ON UNAUTHORIZED 
INDORSEMENT LIABLE TO PAYEE 


Good Roads Machinery Co. v. Broadway Bank, Kansas City, Mo., Court 
of Appeals, 267 S. W. Rep. 40 


Capen, the manager of a branch office of the plaintiff company, 
received in payment for one of the plaintiff’s machines a cashier’s 
check payable to the order of the plaintiff. Capen was au- 
thorized to collect accounts for the plaintiff, but had no authority to 
indorse checks on behalf of the plaintiff. He indorsed the check and 
presented it to the defendant bank, which paid him the amount of 
the check in cash. The defendant later collected the amount of the 
check from the bank which had issued it. Subsequently, the plaintiff 
brought this action to recover the amount of the check from the de- 
fendant bank. It was held that the defendant, having wrongfully 
intermeddled with the check to the exclusion of the plaintiff’s rights, 
was guilty of conversion of the check, and was, therefore, liable to 
the plaintiff. Consequently, a judgment for the plaintiff was affirmed. 


Action by the Good Roads Machinery Company against the Broad- 
way Bank. Judgment for plaintiff, and defendant appeals. Affirmed. 

Watson, Gage & Ess, of Kansas City, for appellant. 

G. C. Weatherby and Edwards, Kramer & Edwards, all of Kansas 
City, for respondent. 


ARNOLD, J.—This is an action in conversion to recover the pro- 
ceeds of a cashier’s check drawn in plaintiff’s favor, and cashed by de- 
fendant upon an alleged unauthorized indorsement, and upon which 
defendant received payment from the issuing bank. 

The suit originated in the court of a justice of the peace of Jackson 
county, Mo., upon a statement filed therein. Plaintiff was a manufac- 
turer of machinery for road construction with headquarters in Phila- 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 448. 
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delphia, Pa., having a branch office in the city of Chicago, and a sub- 
branch of the latter in Kansas City, Mo., with one E. A. Capen in charge 
thereof as salesman and manager. Defendant is a banking institution 
at Kansas City, Mo. In the course of the business of plaintiff’s Kansas 
City office, and for the sale of a machine, the Southwest National Bank 
of Commerce issued a cashier’s check in the sum of $433, payable to the 
order of plaintiff, the Good Roads Machinery Company. 

It is alleged that on August 25, 1920, the defendant wrongfully paid 
the amount of the said check to E. A. Capen, upon an indorsement as 
follows: ‘‘Good Roads Machinery Co., by E. A. Capen,’’ and that this 
indorsement by Capen was without authority. Judgment was rendered 
in the justice court for defendant, and an appeal was taken to the circuit 
court of Jackson county, where the cause was tried without the aid of a 
jury and judgment was entered in plaintiff’s favor for the amount of 
the check and interest. Motions for new trial and in arrest were over- 
ruled, and defendant appeals. 

Before the introduction of any evidence in the circuit court, and be- 
fore the trial was begun, defendant filed a motion to dismiss plaintiff’s 
suit on the ground that the cause of action set forth in plaintiff’s state- 
ment arose in the state of Missouri at a time when plaintiff was a for- 
eign corporation engaged in transacting business in Missouri without 
being qualified or having a statutory license therefor. It was agreed 
that evidence taken on the motion to dismiss should be taken with the 
ease. It was admitted, subject to objection as to its relevancy, that 
plaintiff was a foreign corporation, not licensed or qualified to transact 
business in Missouri, and it was shown in evidence that plaintiff main- 
tained an office and warehouse in Kansas City, Mo., where a few of the 
completed machines and some supplies were kept. The testimony 
further showed that the plaintiff’s stationery used in the Kansas City 
office was printed and sent out from Philadelphia and Chicago; that 
plaintiff’s name was printed thereon, together with the Kansas City 
address, and that the name of E. A. Capen appeared thereon as local 
manager. 

The testimony showed that Capen operated as manager of the local 
branch under a written contract which provided that he was to collect 
accounts and make settlements as directed by the home office, and that 
he was to remit to the home office within one day after receiving said 
proceeds. Clause 4 of said contract is as follows: 

‘‘To lend your effort and support to the credit department of the 
home office in the collection and settlement of all accounts for which you 
are responsible; to assume all extraordinary expense in connection with 
the collection of any such accounts as the company may see fit to con- 


tract through the home office; and to remit collections in full within 
one day after receiving same.”’ 


Under the express terms of the contract Capen was charged with the 
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collection of the accounts for which he sold the machinery. There is 
nothing of record to show to whom the machine was sold in the payment 
of which the cashier’s check was issued. Previous to the transaction in 
question Capen had opened a checking account in his own name with the 
defendant bank, but no account in said bank was opened in the name of 
plaintiff. The cashier’s check in question was issued by the South- 
western National Bank of Commerce of Kansas City, Mo., on August 
25, 1920. Thereafter, on August 28th, Capen presented said check to 
the defendant bank for cashing, with the indorsement thereon as stated 
above, and cash in the amount of the face of the check was delivered to 
Capen. Defendant in due course presented the check, indorsed as above 
stated, to the Southwest National Bank of Commerce, and received pay- 
ment therefor. 

The evidence shows that on numerous occasions, prior to the cir- 
cumstances in issue in this case, Capen had drawn through defendant 
bank sight drafts against plaintiff which had always been paid, and nu- 
merous checks executed in favor of E. A. Capen and drawn by plaintiff 
had been placed to the credit of Capen in defendant bank. Shortly 
after the cashier’s check in question was cashed, Capen absconded. The 
statement filed in the justice court charges that E. A. Capen was with- 
out authority to indorse plaintiff’s name on said check, or to receive the 
proceeds thereof; that, by reason of the wrongful payment of said 
check by defendant to E. A. Capen, plaintiff has been wrongfully de- 
prived of the money and proceeds thereof, and that defendant is in- 
debted to plaintiff therefor. 

Appellant urges upon our consideration, first, that the court erred 
in refusing to sustain its demurrer offered at the close of all the evi- 
dence. The allegations in the statement pertinent to the right of re- 
covery are: 


‘‘That the said E. A. Capen had no authority whatsoever to indorse 
the plaintiff’s name on said check nor to receive the proceeds of said 
check nor the money called for by said check; that, by reason of the 
wrongful payment of said check by the defendant to the said E. A. 
Capen, the plaintiff has been deprived of the money and proceeds rep- 
resented by said check and has received nothing by virtue of said check.’’ 


Defendant points out that plaintiff’s right to recover is based upon 
the conversion by the defendant of the proceeds of said check, while 
plaintiff contends that the action is one for conversion of the check as 
distinguished from the proceeds of the check. The evidence shows that 
the proceeds of the check were delivered in cash to Capen in person, and 
that the amount was not deposited to Capen’s account, and that Capen 
was not indebted to the bank. There is neither allegation nor proof that 
defendant conspired with Capen to deprive plaintiff of either the check 
or the proceeds thereof. 
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It is the rule in this state that pleadings in the court of a justice of 
the peace are not required to be as exact as in the circuit court, and 
that, in construing the pleadings filed in the former, every inference 
and intendment must be resolved in support of the pleadings. Citations 
in support of this rule are unnecessary. In applying the rule we hold 
that the statement in the justice court by intendment states a cause of 
action for conversion of the check in question. 

The testimony shows conclusively that there was no contractual re- 
lation between plaintiff and defendant. Therefore this action is ex 
delicto and not ex contractu. The defendant bank has not contracted 
to pay plaintiff the amount of the check in controversy, but it has wrong- 
fully intermeddled with it to the exclusion of, and disregard for, the 
rights of the owner, and that constitutes conversion. The term con- 
version has been defined as ‘‘any distinct act of dominion wrongfully 
exerted over one’s property, in denial of his right, or inconsistent with 
it.’’ 2 Cooley on Torts, 859. 

As understood in this definition personal property includes choses 
in action such as notes, bills, checks and other representatives of value, 
for a representative of value is itself a thing of value. A check, such as 
the one in controversy, is so regarded. Blum v. Whipple, 194 Mass. 
253, 80 N. E. 501, 138 L. R. A. (N. S.) 211, 120 Am. St. Rep. 553; 
Schmidt v. Bank, 64 Hun. 298, 19 N. Y. S. 252; K. C. Casualty Co. v. 
Bank, 191 Mo. App. 287, 177 S. W. 1092. The measure of damages is 
_ prima facie the face value of the paper converted. O’Donoghue v. 
Corby, 22 Mo. 393. 

Defendant suggests that plaintiff is not harmed: by a denial of the 
right to hold defendant bank, for the reason that it may yet recover 
from the maker of the check, the Southwest National Bank of Commerce. 
Even-so, that will not excuse the wrongful act of defendant. The proof 
is positive that Capen had no authority to indorse the check in ques- 
tion. Plaintiff had a choice of remedies, one based upon the wrong 
done by defendant in paying Capen the cash upon an unauthorized in- 
dorsement; the other a suit against the issuing bank. The fact that 
Capen was a salesman with authority to collect bills in cash, or receive 
checks, did not carry with it implied authority to indorse checks. Graham 
v. Savings Inst., 46 Mo. 186. Defendant urges that the testimony shows 
there was, at least, apparent authority arising from the conduct of 
plaintiff, giving Capen the right to indorse plaintiff’s checks, and that 
plaintiff is therefore estopped from denying this authority. We think 
the evidence fails to support this view, and that it was defendant’s duty, 
for its own protection, to have ascertained whether Capen actually had 
authority to indorse plaintiff’s checks. Such power is extraordinary, 
and the indorser’s authority therefore must be positive. There is no 
evidence of record upon which to ground an estoppel. 
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Defendant urges there is a similarity between the case at bar and 
that of Anderson Electric Co. v. Trust Co., 201 Mo. App. 400, 212 S. W. 
60. An examination of the statement of facts in the Anderson Case 
discloses that plaintiff there specifically alleges that on demand de- 
fendant refused to pay the $500 collected, but ‘‘converted the same to 
its own use by crediting it to and paying it to one H. S. Turner, Jr.’’ 
This clearly alleges conversion of the proceeds of the check. But that 
is not this case. In the Anderson Case the court said: 


‘‘Very clearly this is an action for conversion. It is not for conver- 
sion of the checks and draft, but for the money charged to have been 
collected on them. On the authority of the decision of our court in 
Kobusch Furniture & Carpet Co. v. Lowenberg, 194 Mo. App. 551, 185 
S. W. 747, this petition states no cause of action. We held in the 
Kobusch Case, supra, that trover lies only for specific chattels wrong- 
fully converted, and not for money had and received for payment of 
debts, money being the subject of conversion only when it can be de- 
scribed or identified as a specific chattel.”’ 


We hold against defendant on this point. 

The only remaining point for our consideration is that plaintiff, 
being a foreign corporation, not licensed or qualified to do business in 
Missouri, under the provisions of section 9792, R. 8. 1919, cannot main- 
tain a suit in the courts of this state under that part of section 9793, 
R. 8S. 1919 (section 3040, R. S. 1909), which provides that ‘‘. . . on 
and after the going into effect of said sections no foreign corporation, 
as above defined, which shall fail to comply with said sections, can 
maintain any suit or action, either legal or equitable, in any of the 
courts of this state, upon any demand, whether arising out of the con- 
tract or tort.’’ That plaintiff was not authorized to transact business 
in the state of Missouri under the provisions of the statute is not dis- 
puted, but it is insisted, and we think properly, that the action is not 
based upon a demand growing out of a contract, nor is it an action 
based upon a demand arising out of tort directly related to an illegal 
transaction. No attempt is made herein to enforce a contract, neither 
ean the action be construed as one for breach of contract; nor is it 
based upon a demand arising out of a tort directly connected with the 
business in which plaintiff was engaged. It is probably true that the 
check in question was made in payment for one of plaintiff’s machines, 
yet this suit is not based upon any controversy relative to such sale. 
We think the Supreme Court in Kelerher v. Henderson, 203 Mo. 498, 
101 S. W. 1083, determines this question against defendant’s contention, 
where it is said: 


‘‘The law does not impress aipon the subject-matter of the contract 
its stamp of condemnation, but upon the contract itself.’’ Manufac- 
turing Co. v. Const., 124 Mo. App. loe. cit. 364, 101 S. W. 702. 
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It was held in Gutta Percha Rubber Co. v. Lehrack, 201 Mo. App. 
554, 214 S. W. loe. cit. 287: 


‘“The right to sue is not taken away by the state statute for failure 
to have a license, but only the right to enforce contracts made in the 
doing of business subject and contrary to state regulation.’’ 


In State v. Blakemore, 226 Mo. 560, 126 S. W. 429, 27 L. R. A. 
(N. 8.) 415, the Supreme Court said: 


‘One eannot avoid liability for embezzling money from a foreign 
corporation by the fact that it was not authorized to transact in the state 
the business in which the embezzlement occurred.”’ 


In the case at bar defendant is not charged with embezzlement, but 
the suit is bottomed in tort and the rule announced in State v. Blake- 
more, supra, applies. We find no reversible error of record, and, for 
the reasons above stated, the judgment should be affirmed. It is so 
ordered. 


RIGHTS OF PURCHASER OF STOLEN BONDS 


First National Bank of Philmont v. Goldman, Supreme Court of Rhode 
Island, 128 Atl. Rep. 206 


This action was brought by the plaintiff bank to recover from 
the defendant possession of five negotiable bonds of foreign coun- 
tries of the par value of $1,000 each. The defendant testified that he 
purchased the bonds in his office from a stranger who stated that he 
had been sent to the defendant by Louis Widner. The defendant had 
previously purchased Liberty Bonds from Widner. He bought the 
bonds in question from the stranger for $5,000, which was slightly 
below the market price. The defendant produced his canceled check 
for the purchase price and testified that he had agreed to resell the 
bonds to the stranger in sixty days for the same price as he paid, 
less an interest charge. It was held that the defendant had sus- 
tained the burden of proving that he purchased the bonds in good 
faith and for value and that the bank was not entitled to recover 
possession of them. 


Suit by the First National Bank of Philmont against James Gold- 
man and others. From-a decree of dismissal, complainant appeals. 
Affirmed and remanded. 








NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 500. 





366 THE BANKING LAW JOURNAL 


Cooney & Cooney, of Providence, and Walsh & Walsh and Declan W. 
Corcoran, all of Boston, Mass., for appellant. 

William S. Flynn, Edmund W. Flynn and McGovern & Slattery, 
all of Providence, for appellees. 


RATHBUN, J.—This is a bill in equity brought against respondent 
Goldman, two banks, and a safe deposit company to restrain the transfer 
of five stolen bonds, and to obtain a surrender of said bonds to the com- 
plainant. 

The cause was heard by a justice of the superior court, who found 
that respondent Goldman was a bona fide holder for value and entered 
a decree dismissing the bill, and the cause is before us on the com- 
plainant’s appeal from said decree. The reasons assigned for the appeal 
are that the decree is against both the law and the evidence, and that 
said justice erred in excluding certain evidence. The bonds were stolen 
from the custody of the complainant on March 22, 1922, and were pur- 
chased by respondent Goldman on May 9, 1922. The bonds were 
negotiable bonds of foreign countries, and each bond was of the par 
value of $1,000. Goldman testified that he purchased the bonds in his 
office from a stranger who stated that his name was John Raoul, and 
that he was sent to Goldman by Louis Widner. Goldman further testi- 


_fied that he had previously purchased Liberty Bonds from Louis Widner, 


and that, on April 19, 1922, he purchased from the same person two 
foreign bonds; that these two bonds were negotiated by Goldman and no 
defect in their title appeared, and that Widner stated that he was a 
fruit dealer in Westerly. Goldman testified that he paid $5,000 for 
the bonds in question, and he produced a canceled check for $5,000, 
which was payable to the order of John Raoul. Goldman also produced 
a canceled check for $2,000, dated April 19, 1922, payable to the order 
of Louis Widner, in corroboration of Goldman’s testimony that on said 
date he purchased bonds from said Widner. It may be taken as es- 
tablished beyond question that Goldman, on May 9, 1922, sold Liberty 
Bonds through a brokerage firm to obtain $5,000 to deposit in his bank 
for the purpose of paying the check for $5,000 to Raoul. 

The bonds having been stolen, the burden was upon Goldman to prove 
that he took them in good faith and for value, and that at the time of 
purchase he had no notice of any defect in the title of the vendor. See 
sections 62 and 65, ch. 227, G. L. 1923. The price paid, while slightly 
below the market quotation at the time, was not grossly inadequate, and 
as Goldman agreed to resell the bonds to Raoul at the end of 60 days for 
the same price as Goldman paid, less a certain interest charge, the 
transaction was in substance a loan of $5,000 on the security of these 
bonds. Goldman’s testimony was corroborated in many of its details. 
Opposed to his testimony and that of witnesses produced by him, there 
is very little except suspicion caused chiefly by the fact that neither 
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Widner nor Raoul was known in Westerly. The testimony of Goldman 
and witnesses produced by him was, in the main, consistent and not un- 
reasonable. The fact that it was found upon investigation that neither 
Raoul nor Widner was known in Westerly is a suspicious circumstance, 
but after a careful reading of the transcript we are unable to say that 
the finding of the trial justice was unwarranted. 

At the trial in the superior court complainant’s counsel, suspecting 
that Louis Weinstein, a witness appearing for respondent Goldman, and 
Louis Widner, the person to whom the check for $2,000 for two bonds 
was payable, were one and the same person, caused Weinstein to write 
the name ‘‘Louis Widner”’ in order to compare his handwriting with the 
signature on the back of said check payable to Louis Widner. It ap- 
peared that said check was delivered by Goldman to the police depart- 
ment, and was, without fault on his part, lost. The front and back of 
the check were photographed before it was lost, but the photographic 
copy of the back of the check was not produced at the trial. A photo- 
graphic copy of the front of the check was produced, and adhering to 
the back of this copy was a photographic copy of the name ‘‘Louis 
Widner’’ in writing. It may be conjectured that some one cut said 
photographie copy from the photographie copy of the back of said 
check, but there was no evidence to that effect, and no evidence what- 
ever to connect said copy of the name ‘‘Louis Widner’’ with said check 
payable to Louis Widner. The trial court ruled correctly in excluding 
the testimony of a handwriting expert that the person who wrote the 
original of said photographie copy of the name ‘‘Louis Widner”’ is the 
person who wrote the same name at the request of counsel. 

The appeal is dismissed, the decree appealed from is affirmed, and 
the cause is remanded to the superior court for further proceedings. 


FEDERAL RESERVE BANK NOT OBLIGED TO 
GIVE IMMEDIATE CREDIT FOR CHECKS 
PAYABLE AT DISTANT POINTS— 
COLLECTION CHARGES 


Pascagoula National Bank v. Federal Reserve Bank of Atlanta, United 
States District Court (Ga.), 3 Fed. Rep. (2d) 465 


Section 16 of the Federal Reserve Act providing that ‘‘every 
Federal Reserve Bank shall receive on deposit at par from member 
banks or from Federal Reserve Banks checks and drafts drawn upon 
any of its depositors,’’ does not require the immediate credit at par 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 412. ' \ . 














368 THE BANKING LAW JOURNAL 


of checks and drafts payable at distant points. Credit for such 
checks and drafts is given in accordance with the provision of 
Regulation J of the Federal Reserve Board that checks sent each 
Reserve Bank will be counted as reserve or become available for 
withdrawal by the bank sending them only in accordance with a time 
schedule based on experience of the average time required to collect 
checks drawn on the different points. 

The ‘‘Hardwick Amendment’’ of section 13 of the Federal Re- 
serve Act providing that ‘‘nothing in this or any other section of the 
act shall be construed as prohibiting a member or non-member bank 
from making reasonable charges, to be determined and regulated 
by the Federal Reserve Board,’’ for collection or payment of checks 
and drafts and remission therefor, and further providing that ‘‘no 
such charges shall be made against the Federal Reserve Bank’’ is 
valid, and under this section a member bank cannot make a charge 
for remitting to a Federal Reserve Bank payment of checks drawn 
on the member bank itself. 


In Equity. Suit by the Pascagoula National Bank against the 
Federal Reserve Bank of Atlanta and others. Decree for defendants. 

Smith, Hammond & Smith, of Atlanta, Ga., for plaintiff. 

Hollins Randolph and Robert S. Parker, both of Atlanta, Ga., for 
Federal Reserve Bank of Atlanta, and James A. McCord as federal 
reserve agent. 

Walter Wyatt, of Washington, D. C., Montgomery B. Angell, of 
New York City, and Newton D. Baker, of Cleveland, Ohio, for Federal 
Reserve Board. 


SIBLEY, D. J.—The handling of checks between Federal Reserve 
Banks and non-member banks of the Reserve system was dealt with in 
American Trust & Banking Co. v. Federal Reserve Bank of Atlanta, 
256 U. S. 350, 41 S. Ct. 499, 65 L. Ed. 983; American Trust & Banking 
Co. v. Federal Reserve Bank of Atlanta, 262 U. 8. 643, 43 S. Ct. 649, 67 
L. Ed. 1153; and in Farmers’ & Merchants’ Bank of Monroe v. Federal 
Reserve Bank of Richmond, 262 U. S. 649, 43 S. Ct. 651, 67 L. Ed. 1157, 
30 A. L. R. 635. The present case involves the handling of checks be- 
tween the Federal Reserve Bank and one of its members under regula- 
tion J of the Federal Reserve Board. That regulation, adopted to 
execute the collection and clearing house powers granted in section 13 
and section 16 of the Federal Reserve Act (Comp. St. §§ 9796, 9799), 
requires that each Federal Reserve Bank shall exercise the function of 
a clearing house and collect checks on terms and conditions particularly 
set forth, whose effect, so far as here material, is that each Reserve Bank 
will receive at par checks which can be collected at par, and only such, 
whether they be sent it by its own member and affiliated banks or by 
or for the account of other Reserve Banks, and whether the checks are 
drawn on its own member banks or non-member banks, and that the 
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checks sent each Reserve Bank will be counted as reserve or become 
available for withdrawal by the bank sending them (subject to final pay- 
ment) only in accordance with a time schedule based on experience of 
the average time required to collect checks drawn on the different points. 
The observance of this regulation by the Reserve Bank of Atlanta re- 
sults in a refusal by it to permit the complainant, one of its members, 
to deduct the previously charged ‘‘exchange’’ or compensation for re- 
mitting payment for checks drawn on complainant, and prevents com- 
plainant getting immediate credit for checks sent by it to the Reserve 
Bank when drawn on points at a distance from Atlanta, whereby it 
loses the use of the credit during the period of delay. The complainant 
contends, first, that by the provision of section 16 of the Reserve Act it 
is entitled to immediate credit, at par, for checks drawn on any of the 
depositors in the Reserve Bank of Atlanta, no matter at what distance 
from Atlanta the drawee may be; second, that under the Hardwick 
Amendment of section 13 (section 4, c. 32, 40 Stat. 234 [Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 9796]) it has the right to make a charge 
for remitting payment to the Reserve Bank of Atlanta of checks drawn 
on itself when these are not the property of the Reserve Bank, but are 
handled for collection; third, that under section 13 the Reserve Bank of 
Atlanta has no right to have or collect checks drawn on complainant 
which come to the Reserve Bank from a source outside of the Sixth 
Reserve district ; fourth, that, if the Reserve Act authorizes this depriva- 
tion of complainant’s right to charge for remittance, it takes its property 
without due process of law, contrary to the Constitution. We consider 
these contentions in order. 

The provision of section 16, which is claimed to require the im- 
mediate credit of checks is: ‘‘Every Federal Reserve Bank shall receive 
on deposit at par from member banks or from Federal Reserve Banks 
checks and drafts drawn upon any of its depositors.’’ Complainant, 
being a member bank, claims immediate credit, at par, for all the checks 
and drafts on the depositors of the Reserve Bank of Atlanta, who are 
either member banks of the Sixth Reserve district, the United States, or 
other Reserve Banks. Regulation J allows immediate credit for govern- 
ment checks and vouchers, and for items payable in the city where the 
Reserve Bank is located. When payable at a distant point the item is 
deferred for the number of days indicated on the time schedule, and 
then credited without any deduction (subject to final payment) whether 
returns have been actually received or not. Are these latter items ‘‘re- 
ceived on deposit at par?’’ Section 5 of regulation J states the terms on 
which checks sent to a Reserve Bank ‘‘for deposit or collection’’ will be 
handled, the first being: ‘‘A Federal Reserve Bank will act only as agent 
of the bank from which it receives such checks, and will assume no 
liability except for its own negligence and its guaranty of prior indorse- 
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ments.’’ A check so received and handled is really received for collec- 
tion and not on deposit in the common sense of the word, meaning gen- 
eral deposit in which arises the relation of debtor and creditor, not that 
of principal and agent. Webster’s International Dictionary : ‘‘ Deposit.’’ 
In a general deposit the check on indorsement and delivery to the banker 
becomes at once the property of the banker, who owes the depositor the 
face of the check, or other agreed sum, and becomes bound to honor the 
depositor’s checks therefor. New York v. Massey, 192 U. S. 138, 145, 
24 S. Ct. 199, 48 L. Ed. 380; McGregor, Receiver, v. Battle, 128 Ga. 577, 
58 S. E. 28, 13 L. R. A. (N. 8S.) 185. The depositor’s only relation to 
the check thereafter is his liability under his indorsement in case of non- 
payment, a liability usually enforced by ‘‘charging the check back’’ to 
him. Usually the depositor may check immediately, but this is not of 
the essence of a general deposit. The parties may agree otherwise; and 
it is not uncommon in banking practice, where large checks, payable at 
a distance, are taken at par, to delay availability on the checking ac- 
count so that the banker may not, by honoring checks in advance of 
collection, be lending his money without interest. The inclusion of the 
time schedule only in the terms upon which the reserve bank will re- 
ceive deposits would be ordinary prudent banking, considering the 
enormous volume of the aggregate Reserve Bank ‘‘float,’’ as the mass 
of checks in transit is called. It may be noted that, by section 13, non- 
member clearing banks are required to protect their deposited checks in 
transit by maintaining a balance sufficient to offset them, which is an- 
other way of saying that the checks are not available credits while in 
transit. It must be remembered also that these deposit accounts of the 
member banks in the Reserve Bank, though subject to check, constitute 
their reserve required under section 19. By amendment of this section 
(Comp. St. 1918, Comp. St. Ann. Supp. 1919, § 9801) this reserve must 
be ‘‘an actual net balance.’’ ‘‘Net’’ means that all proper charges and 
deductions have been made from the account; ‘‘actual’’ excludes what 
is merely fictitious or supposed. Uncollected checks; though supposed 
to be drawn against actual, available deposits, may not be, and, if so, 
they may nevertheless be defeated of payment by many circumstances, 
such as death or countermand of the drawer, or offset by the banker 
upon the drawer’s insolvency. An immediate credit of them must be 
largely on the faith of the depositor’s indorsement, but the mere obliga- 
tion of the member bank is not the actual reserve intended by the law. 
Moreover, the requirement that the Reserve Bank itself maintain a re- 
serve in gold or lawful currency of 35 per cent. of its deposits is involved 
if the ‘‘float’’ is to be counted as present deposits. The time schedule 
by which credit is deferred until checks would ordinarily be collected 
minimizes the chance of accumulated disappointments in collection, and 
the amount of merely supposed balance in the reserves of members, and 
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seems a very reasonable reconciliation of the requirement of section 16 
that the checks be received on deposit in the reserve account, with that 
of section 19 that the reserves be actual net balances. 

The additional stipulation that the Reserve Bank will act only as 
agent makes greater difficulty. It probably means that the checks are at 
first received only for collection. Ward v. Smith, 7 Wall. 447, 19 L. 
Ed. 207. ‘‘ Deposits for collection’’ are spoken of in section 13, but ‘‘on 
deposit’’ in section 16 does not mean for mere collection. Since, how- 
ever, credit is to be given at the expiration of the period fixed by the 
time schedule, whether returns from the check have actually been re- 
ceived or not, at that time, certainly the agency is to cease, and the 
check is to become and does become the property of the Reserve Bank, 
and the transaction ripens into a general deposit. The check is then 
‘‘received on deposit at par,’’ as required by section 16. 

The next contention relates to charges not for collecting checks on 
others, but for remitting to the Reserve Bank payment of checks 
drawn on the member bank itself. Section 16 provides: ‘‘Nothing 
herein contained shall be construed as prohibiting a member bank from 
charging its actual expense incurred in collecting and remitting funds, 
or for exchange sold to its patrons. The Federal Reserve Board shall, 
by rule, fix the charges to be collected by the member banks from its 
patrons whose checks are cleared through the Federal Reserve Bank and 
the charge which may be imposed for the service of clearing or collec- 
tion rendered by the Federal Reserve Bank.’’ Whether the right es- 
tablished in the first clause quoted of a member bank to charge actual 
expenses for collecting and remitting would include a remittance in 
payment of checks drawn on it and presented by the Reserve Bank, or 
whether the term ‘‘its patrons’’ in the second sentence refers to those 
sending checks to the Reserve Bank, and implies that all expense of 
clearance of their checks is to be charged back to them, are questions 
that need not be decided. For the later legislation, known as the ‘‘ Hard- 
wick Amendment”’ of section 13, is directly applicable and controls. It 
provides that ‘‘nothing in this or any other section of this act shall be 
construed as prohibiting a member or non-member bank from making 
reasonable charges, to be determined and regulated by the Federal Re- 
serve Board, but in no case to exceed ten cents per $100 or fraction 
thereof, based on the total of checks and drafts presented at any one 
time, for collection or payment . . . and remission therefor by ex- 
change or otherwise; but no such charges shall be made against the 
Federal Reserve Banks.’’ The complainant argues that the last clause 
is in the nature of a proviso or exception wholly repugnant to the main 
enactment preceding it, and therefore void, leaving the grant of the 
right to make reasonable charges unrestrained by the exception; or, if 
the last clause is to be treated as a part of the main enactment equally 
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with what precedes, that the two parts are so inconsistent as to render 
the whole legislation abortive, and leave section 16 to control. As 
pointed out in Farmers’ & Merchants’ Bank of Monroe v. Federal Re- 
serve Bank of Richmond, 262 U. 8. 649, 666, 43 S. Ct. 651, 67 L. Ed. 
1157, 30 A. L. R. 635, there is no such repugnance in the Hardwick 
Amendment as to cause either consequence. The right to make the 
charge is established as to checks sent for collection or payment by 
other member banks or non-member banks, but it cannot be made 
against Reserve Banks. We therefore come to consider the contention 
that the charge is not made against a Reserve Bank unless such bank is 
the lawful owner of the checks dealt’ with, and that, if it is handling 
them only as the agent of another, for collection, the charge is against 
the true owner and to be passed back by the Reserve Bank to that owner. 
The proceedings of Congress in adopting the amendment show that par 
clearance through the Reserve Banks was the issue dealt with. The in- 
tent of the original amendment was to destroy such clearance as a Re- 
serve Bank policy. The addition of the clause under discussion was 
made with the intent, and has the effect, to firmly establish it and give 
to the Reserve system and to the public whatever business advantage 
in clearing and collecting checks may follow therefrom, as well as to 
save the Reserve Banks from an expense in collecting their own checks. 
To forbid remittance charges against Reserve Banks means no more 
than that remittances to them shall not be diminished by such charges, 
without any enquiry, if that would be practicable, into the real owner- 
ship of the items remitted for. The Reserve Banks cannot recognize as 
proper such charges made against them, and in this sense are forbidden 
to pay them. 

The contention that the Reserve Bank of Atlanta cannot handle for 
collection or deposit checks on complainant coming to it from sources 
outside the Sixth Reserve district is erroneous. The evidence is that the 
Reserve Bank handles no such checks on its members except those sent 
it by another Reserve Bank or by the members of another Reserve Bank 
by the latter’s authority and for its account. Section 13 declares that 
any Federal Reserve Bank may ‘‘solely for the purposes of exchange or 
of collection, . . . receive from other ... Reserve Banks . . . checks 
and drafts payable upon presentation within its district.’’ These other 
Reserve Banks may receive from their members and non-members main- 
taining clearing balances ‘‘checks and drafts payable upon presenta- 
tion’’ at any place. So checks drawn upon complainant coming to 
member banks or non-member clearing banks in another Reserve district 
may be sent by them to the Reserve Bank of their district, and by it sent 
for collection or exchange to the Reserve Bank of complainant’s district 
without going beyond the permissions of section 13. A check sent by a 
member bank by the authority and for the account of its Reserve Bank 
is in effect received from the latter. 
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The result of these provisions of the Reserve Act so construed is to 
require a member bank to pay without deduction checks drawn on it 
when presented by its Reserve Bank, whether paid over its counter or by 
the more convenient means of a check on its own deposits elsewhere. 
This takes none of the property or property rights of complainant with- 
out due process of law. Complainant may refuse to pay otherwise than 
in cash over its counter, according to the common law, as, on the other 
hand, the Reserve Bank may insist on that sort of payment. What is 
lost is the right to agree on a compensation for a more convenient pay- 
ment by draft on more accessible reserves when both parties are willing 
so to agree. That the state, having power over the state banker and his 
business, may regulate his method of receiving and paying out his de- 
posits was ruled in Farmers’ & Merchants’ Bank of Monroe v. Reserve 
Bank of Richmond, 262 U. S. 649, 43 S. Ct. 651, 67 L. Ed. 1157, 30 
A. L. R. 635. <A similar power must be recognized in the United States 
to regulate the banking in the Federal Reserve system. Complainant, 
being a national bank, chartered to do its business under the federal 
laws, cannot complain that those laws are not, or do not remain, such as 
it would prefer. It is not compelled to do anything without compensa- 
tion. It is simply told that, if it does the thing in question, it must be 
done without compensation. Noble State Bank v. Haskell, 219 U. S. 
575, 31 S. Ct. 299, 55 L. Ed. 341. : 

The evidence offered by the defendants as to the actual conduct of 
their business is pertinent and admissible. The remainder. relating 
mainly to matters either irrelevant or to be judicially known, is excluded. 

Nothing unlawful appearing in any of the acts of the defendants 
complained of, a decree may be taken dismissing the bill. 


BANK LIABLE ON NOTE INDORSED WITHOUT 
RECOURSE WHERE PRESIDENT MISREP- 
RESENTED FACTS AS TO SECURITY 


St. Paul Cattle Loan Co. v. Housman, Supreme Court of South Dakota, 
201 N. W. Rep. 713 


The plaintiff company, through the president of the defendant 
bank, purchased a note payable to the bank and purporting to be 
secured by a mortgage on cattle. The note was indorsed. by the 
bank without recourse. The execution of the note was really a 
private transaction between the president of the bank and the maker, 
but this was unknown to the plaintiff. It was subsequently dis- 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 355. 








374 THE BANKING LAW JOURNAL 


covered that the maker did not own the cattle. It was held that the 
plaintiff was entitled to recover against the bank, as a statement by 
the president of the bank at the time the plaintiff purchased the note 
to the effect that he had inspected the cattle, and that they were as 
described in the mortgage, was held to amount to actual fraud under 
section 816 of the South Dakota Revised Code of 1919, even though 
the bank president did not know that the maker of the note did not 
own the property, and such statement was made concerning a transac- 
tion apparently relating to the affairs of the bank, and so regarded 
by the plaintiff. 


Action by the St. Paul Cattle Loan Company against Roy Housman, 
H. G. Spratt, and the City National Bank of Huron, 8. D. Judgment 
was rendered against the individual defendants, and action dismissed 
against defendant bank, and plaintiff appeals from that part 
of judgment which dismissed the action against such defendant, 
and from order denying a new trial. Order and portion of judgment 
appealed from vacated and set aside, and cause remanded. 

D. L. Grannis, of South St. Paul, Minn., and Haney, McCoy & 
McCoy, of Huron, for appellant. 

Gardner & Churchill, of Huron, for respondent. 


GATES, J.—Through the agency of defendant Spratt, who was 
president of defendant bank, plaintiff purchased a promissory note made 
by defendant Housman to defendant bank purporting to be secured by 
a chattel mortgage on 165 head of steers. The note was indorsed: 

‘Without recourse. City National Bank of Huron, South Dakota 


by H. G. Spratt, Prest. Payment guaranteed and protest waived. 
“*H. G. Spratt.’ 


It turned out that Housman did not own nor have in his possession 
any of the property described in the mortgage. This action was brought 
against Housman, Spratt, and the bank to recover the amount due on 
said promissory note. Judgment was entered against Housman and 
Spratt, but the action was dismissed as to defendant bank. Plaintiff 
appeals from an order denying new trial and from that part of the 
judgment which dismissed the action as to defendant bank. 

The trial court found that the transaction between Housman and 
Spratt was a private transaction between them, in which the bank was 
not concerned although used as a conduit; that neither Spratt nor the 
bank knew that Housman did not have the property covered by the 
mortgage. 

It appeared from the evidence that appellant had purchased con- 
siderable cattle paper from respondent bank in all of which transactions 
the bank was represented by Spratt, its president. It is not claimed 
that appellant had any knowledge that this paper was other than it 
purported to be, viz., the property of respondent. It is undisputed that 
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at the time of the purchase of the paper by appellant Spratt told ap- 
pellant’s officer who handled the transaction that he (Spratt) had in- 
spected the cattle, and that they were as described in the mortgage, and 
that appellant relied thereon. This assertion amounted to actual fraud, 
Rev. Code. 1919, § 816, even though, as the trial court found, Spratt did 
not know that Housman did not own the property. 

The fraud being perpetrated by the president of respondent bank 
concerning a transaction apparently relating to the affairs of the bank, 
and which appellant had no reason to believe did not relate to the 
affairs of the bank, the respondent bank should have been held respon- 
sible therefor. 

The order denying new trial and that portion of the judgment ap- 
pealed from are vacated and set aside, and the cause is remanded for 
further proceedings in harmony with this opinion. 


HOLDER OF NOTE CAUSING LOSS OF COLLAT- 
ERAL NOT ENTITLED TO RECOVER 
AGAINST INDORSER 


Nissen v. Ewers, Supreme Court of South Dakota, 201 N. W. Rep. 713 


The defendant, who was the payee of a certain note, held another 
note for the same amount as collateral. He indorsed and transferred 
the note payable to him, together with the collateral note to the 
plaintiff. The latter intrusted the collateral note for collection to 
the original pledgor, who collected the note and appropriated the 
proceeds. It was held that the plaintiff could not recover against the 
defendant on the note payable to him, as the plaintiff was responsible 
for the loss of the collateral. When he took the collateral note he 
became bound to either return the note to the defendant upon the 
payment of the principal note, or in case the principal note was not 
paid, to collect the collateral note and credit the defendant with the 
proceeds. 


Action by W. C. Nissen against H. Scott Ewers. Judgment for de- 
fendant, and plaintiff appeals. Affirmed. 

MeNulty & Campbell, of Aberdeen, for appellants. 

Crofoot & Ryan, of Aberdeen, for respondent. 


POLLEY, J.—On the 7th day of August, 1918, the C. M. Land Com- 
pany, a corporation, executed and delivered to respondent its promissory 
note, whereby it promised to pay to respondent on the Ist day of No- 


: NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 540. 
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vember, 1918, the sum of $2,000, with interest thereon at the rate of 6 
per cent. per annum until paid. At the time of the delivery of said note 
said land company indorsed and transferred to respondent a certain 
promissory note signed by one Ezra Martin for $2,000, due on the Ist 
day of November, 1919. On the said 7th day of August, 1918, respond- 
ent purchased from appellant a certain automobile at the agreed price 
of $2,000, and in payment therefor indorsed and transferred to ap- 
pellant the above land company’s note together with the Ezra Martin 
note as collateral therto; at which time appellant signed a receipt, which 
is in words and figures as follows: 


**Received of H. Scott Ewers as collateral to the Clark McCollum 
Land Corporation note of $2,000 note of Ezra Martin for $2,000 due 
November 1, 1919. 

**(Signed] W. C. Nissen.’’ 


All of the above acts occurred at the same time and constituted but 
a single transaction. 

On the 30th day of November, 1918, appellant delivered the said 
Ezra Martin note to the C. M. Land Company, at which time it made a 
notation on the above-described receipt as follows: 


‘*Received the above-described note of W. C. Nissen 11/30/18, for 
collection. [Signed] Clark McCollum Land Corporation, by M. A. 
Clark, Pres.”’ 


On the 20th day of January, 1919, and without the knowledge or 
consent of respondent, the Ezra Martin note, with interest, amounting 
in all to $2,054.66, was paid in full to the C. M. Land Company, which 
company converted the said sum of money to its own use. Respondent 
claiming he was entitled to credit for the amount paid on the Martin 
note, on his note to appellant, refused to pay for the automobile, and 
appellant brought this action to recover from respondent as indorser 
on the C. M. Land Company’s note. The case was tried to the court 
without a jury. Findings, conclusions, and judgment were for defend- 
ant, and plaintiff appeals. 

It would seem that a statement of the facts is sufficient, and cer- 
tainly any extended discussion of the issues or citation of authorities is 
unwarranted. When appellant took the Ezra Martin note, he became 
responsible to respondent, either for the return of the note to respondent 
upon the payment of the principal note, or in case the principal note 
were not paid, then it became his duty to collect the collateral note and 
eredit respondent with the proceeds. 

Appellant in his brief says: 


‘‘Mr. Nissen released the Ezra Martin note to the Clark McCollum 
Land Company on the promise of the company that it would collect the 
note from Martin and pay its note which Mr. Nissen held.’’ 
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Having released the note to the C. M. Land Company on its promise 
to collect the note and pay Mr. Nissen, he may now look to that company 
for his money. He selected this company, without any directions or 
suggestions from respondent, as the agency for the collection of the 
note, and, when the note was paid to such agent, the note sued upon was 
discharged, so far as any liability on the part of respondent is con- 
cerned. 

The judgment and order appealed from are affirmed. 


NOTE GIVEN IN PAYMENT OF STOCK SUB- 
SCRIPTION ENFORCEABLE BY INDORSEE 
KNOWING PURPOSE FOR WHICH GIVEN 


Furlong v. Johnston, New York Court of Appeals, 145 N. E. Rep. 910 


The plaintiff brought this action on a promissory note for $1,000 
executed by the defendant. The note was payable to a corporation, 
and was given for the purchase price of stock of the corporation. 
The note was indorsed before maturity to the plaintiff, who paid 
$900 for it. The defendant contended that the note was unenforce- 
able as the stock subscription in connection with which the note was 
given violated section 67 of the New York Stock Corporation Law, 
requiring payment in cash of 10 per cent. of the amount subscribed 
for. It was held that the note was enforceable even though the 
plaintiff took it with notice of the purpose for which it was given, 
especially when the defendant failed to demand back the note and 
continued to recognize his. liability thereunder until the corporation 
went into bankruptcy. The court held that the statute was satisfied 
when the defendant gave the corporation a note for more than 10 per 
cent. of the amount subscribed for, and the corporation obtained by 
negotiation of the note the required 10 per cent. in cash. A judg- 
ment for the plaintiff was affirmed. 


Action by William M. Furlong against James Johnston. From a 
judgment entered on an order of the Appellate Division (209 App. Div. 
198, 204 N. Y. S. 710), reversing a judgment in favor of defendant en- 
tered on a verdict, and directing judgment in favor of plaintiff, de- 
fendant appeals. Affirmed. 

See, also, 197 N. Y. S. 913. 

George P. Decker, of Rochester, for appellant. 

Edwin C. Redfern, of Rochester, for respondent. 

LEHMAN, J.—The defendant signed a promissory note bearing 
date April 15, 1918, for the sum of $1,000, payable to the order of the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 283. 
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Empire State Motor Transport Lines, Inc., six months after date, with 
interest. The note was indorsed before maturity to the order ofthe 
plaintiff, who paid the corporation $900 for it. It appears undisputed 
that both the plaintiff and the defendant were actively interested in 
the Empire State Motor Transport Lines, Inc., and were stockholders 
or subscribers to its capital stock. About April 15th the defendant 
agreed to take 40 shares of this stock, and gave the corporation a note 
payable six months thereafter for the sum of $2,000, the agreed price of 
the shares of stock. At the request of the corporation and for its con- 
venience the defendant, a little later, substituted for the note for $2,000 
two notes bearing the same date, for the sum of $1,000 each, of which 
the note in suit is one. 

The record is not clear as to whether at the time the original note 
was given the defendant agreed to purchase stock which had been 
previously issued and returned to the corporate treasury, or whether 
he was subscribing for new stock. If the note was given in connection 
with a purchase of corporate stock previously issued, then the note, from 
the time it was signed, was free from any infirmity, and was enforce- 
able even in the hands of the original payee; if it was given in connec- 
tion with a subscription for new stock, then the defendant and the cor- 
poration have failed to comply with the provisions of sections 67 and 
69 of the Stock Corporation Law (Cons. Laws, ¢. 59), formerly sections 
53 and 55, governing subscriptions to stock, and the consideration for 
its issue, and the note at its inception had infirmities which would at 
least in some circumstances render it unenforceable. Upon the trial it 
was assumed that the note was given in connection with a subscription 
for new stock, and the trial judge charged the jury that the note was 
unenforceable if the plaintiff had notice that it was given in payment 
of a subscription for shares of stock to be issued thereafter. Upon 
sufficient evidence the jury found that the plaintiff had such notice, 
and a verdict for the defendant followed. Upon appeal the judgment 
was reversed and judgment directed in favor of the plaintiff, though the 
court again assumed that the note was given in connection with a sub- 
scription for new stock. In reviewing that judgment, we shall proceed 
upon the same assumption. 

Upon this assumption, the original transaction between the corpora- 
tion and the defendant contravened the explicit command of the 
statute that: 


‘“Every subscriber shall pay in cash ten per centum upon the amount 
subscribed by him, and no subscription shall be received without such 
payment.’’ Stock Corporation Law, § 67. 


In so far as it contemplated the issuance of the stock before the note 
was paid, it may also have contravened the prohibition of the statute 
that : 
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‘‘No corporation shall issue either shares of stock or bonds, except 
for money, labor done or property actually received for the use and 
lawful purposes of such corporation.’’ Section 69. 


If the stock has been issued to the defendant before the defendant 
paid the note which represents his obligation under his subscription 
agreement, then it may well be that the directors of the corporation 
have committed a legal wrong, but it does not follow that such wrong 
would invalidate or render unenforceable the original subscription agree- 
ment. While there are some decisions in this state, and in other states 
having statutes similar to our own, that a note is neither ‘‘money’’ nor 
‘*property’’ within the meaning of the statute, in most of the cases where 
the courts ‘have refused judgment upon a note given in payment of a 
subscription for stock, the refusal was based upon the ground that the 
subscription was not accompanied by a 10 per cent. payment in cash. 
In no ease that has been cited have the courts held that the corporation 
may not enforce a subscription agreement, otherwise valid, merely be- 
cause it was followed by a premature and possibly prohibited issue of 
stock. The purpose of the statute would be defeated, and its provisions, 
intended for the protection of innocent creditors or stockholders, per- 
verted, if a stockholder under a contractual obligation to pay for stock 
were permitted to free himself from this obligation upon the plea that 
he had received or expected to receive the stock before the agreed price 
was due or paid. <A subscription agreement may provide for the pay- 
ment at some future date of 90 per cent. of the amount subseribed for ; 
the statute requires a payment of only 10 per cent. in cash, and the 
promise to pay the remainder may lawfully be embodied in a negotiable 
instrument or in any other form of contract. That promise may be en- 
forced according to its terms by the corporation, or by any assignee of 
the corporation, and it does not become unenforceable because the parties 
may contemplate or complete a delivery of stock before full payment 
is made. Otherwise a corporation could not maintain an action upon 
a subscription agreement after the stock was issued. In the present case 
the subscription agreement was undoubtedly not enforceable at its 
inception by the original parties, because the defendant failed to pay 
to the corporation 10 per cent. of the amount he subscribed. The right 
of the plaintiff to recover, then, depends upon the question of whether 
the subsequent circumstances have rendered enforceable in his hands 
an obligation which originally was not enforceable by the corporation, 
his assignor. 

In the ease of Jeffery v. Selwyn, 220 N. Y. 77, 115 N. E. 275, 6 
A. L. R. 1111, this court held that a subscription agreement might under 
some circumstances be enforced, although it was not accompanied by a 
10 per cent. payment in cash. The circumstances in that case are widely 
different from those present in the case under consideration, but the 
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decision is significant, because the court there recognized that sub- 
scriptions not accompanied by immediate cash payments have not been 
actually void, and that though ordinarily not enforceable they may be- 
come enforceable, not only by a subsequent cash payment, but ‘“‘by a 
course of dealing between the parties.’’ In the present case the de- 
fendant gave a note embodying his obligation. He must be presumed 
to have known that thereby he put it in the corporation’s power to 
negotiate his promise to pay; indeed there is evidence scarcely, if at all, 
qualified that he gave the corporation express authority to negotiate 
this particular note. When the note became due the defendant paid in- 
terest thereon, thereby recognizing his obligation, even though perhaps 
he did not know at that time that the note was no longer held by the cor- 
poration. The corporation was unsuccessful, and the defendant gained 
no financial benefit from his subscription agreement for these shares, but 
he never denied liability on subscription agreement or note until the 
corporation had gone into bankruptcy. In the meantime the corporation 
has. been enabled to receive $900 from the plaintiff through negotiation 
of the defendant’s note. 

These circumstances in our opinion render. the note enforceable even 
in the hands of one who took the note with knowledge of the purpose for 
which it was given. In Beach v. Smith, 30 N. Y. 116, this court held 
that a subsequent agreement to credit upon a subscription agreement 
moneys due for sevices amounting to more than 10 per cent. of the sub- 
scription rendered the original subscription agreement valid. In the 
present case the corporation has received more than 10 per cent., but 
it has not received that money directly from the defendant. , Does this 
circumstance differentiate the cases? In Ogdensburgh, C. & R. R. R. Co. 
v. Wooley, 3 Abb. Dec. 398, this court held that a corporation may en- 
force a subscription agreement where the subscriber made no payment 
at the time of the subscription, but subsequently gave promissory notes 
for more than 10 per cent., and paid the amount of these notes to a bona 
fide holder for value to whom these notes were negotiated. There the 
subseriber had paid the 10 per cent., but had not paid it direct to the 
corporation. In the present case the defendant has paid no moneys, 
but the corporation has received more than 10 per cent. of the defend- 
ant’s subscription through the negotiation of the defendant’s note. 
When the defendant gave that note he placed the corporation in a 
position where it could obtain money upon the defendant’s promise to 
pay. The plaintiff could properly rely on the corporation’s apparent 
right to negotiate the note, and, even though the plaintiff knew that the 
note was given in consideration of the corporation’s promise to issue 
stock, the defendant should not be permitted to escape liability upon 
the note upon the plea that he did not pay 10 per cent. in cash. The 
spirit, if not the letter, of the statute is satisfied when the subscriber has 
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given the corporation a negotiable instrument for 10 per cent. or more 
of the amount subscribed for, and the corporation obtains by negotia- 
tion of that instrument the said 10 per cent. in cash. Especially when 
the subscriber fails to demand back his note and continues to recognize 
his obligations thereunder until the corporation goes into bankruptcy, 
such circumstances constitute a ‘‘course of dealing’’ between corpora- 
tion and stockholder which renders the subscription agreement enforce- 
able. Certainly the corporation could not after transferring the note 
escape its obligation to issue the stock upon the plea that no moneys 
were paid by the defendant at the time the subscription was made, and 
the defendant should likewise in good conscience not be permitted to 
escape his obligation upon that plea when he gave the corporation a 
negotiable instrument upon which it could and did raise moneys. We 
do not now pass upon any question of whether the corporation might 
hold the directors for any loss sustained through the receipt and negotia- 
tion of the note. We decide only that the note is enforceable in the 
hands even of one who purchased with notice. 

The other grounds which are urged against the validity of the note 
hardly require detailed consideration. 

The judgment should be affirmed, with costs. 

Judgment affirmed. 


BANK LIABLE IN DISREGARDING DEPOS- 
ITOR’S INSTRUCTIONS 





Gruszka v. Mitchell Street State Bank, Supreme Court of Wisconsin, 
200 N. W. Rep. 680 


The plaintiff, who had on deposit with the defendant, a Mil- 
waukee bank, the sum of $500 and who had also deposited with the 
bank Liberty Bonds of the par value of $150 and war savings stamps 
of the par value of $25, went to Poland, and left the money, bonds 
and stamps in the possession of the defendant. Subsequently, the 
plaintiff sent to the defendant, through a Polish bank, his passbook, 
together with a letter directing the defendant to pay the proceeds of 
the bonds and the $500 on deposit, to a designated New York bank 
for the account of the Polish bank. Before the letter reached the de- 
fendant, the plaintiff returned to Milwaukee. He went to the bank 
and canceled the instructions contained in the letter. However, the 
defendant subsequently forwarded the bonds, stamps and deposit to 
the New York bank. In this action by the plaintiff to recover the 
amount of the deposit and the value of the bonds and stamps, it was 
held that the plaintiff was entitled to recover. The contents of the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) §§ 323, 364. 
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letter showed that there was no attempt to vest title to the deposit, 
bonds and stamps in the Polish bank, and that the latter was a mere 
agent employed by the defendant for the purpose of sending the 
passbook to the defendant. The latter was also an agent of the 
plaintiff to do the things specified in the letter, and after the au- 
thority conferred upon the defendant by the letter was revoked, the 
defendant had no right to refuse to pay the deposit and deliver the 
bonds and stamps to the plaintiff. 


Action by Peter Gruszka against the Mitchell Street State Bank. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, 
with directions. 

This case was begun in the civil court of Milwaukee county. Upon 
the trial, the jury returned a general verdict in favor of the plaintiff, 
who had judgment thereon for the sum of $791.89. The defendant ap- 
pealed to the circuit court of Milwaukee county, and upon a hearing the 
circuit court of Milwaukee county reversed the judgment of the civil 
court and directed judgment for the defendant, dismissing the plaintiff’s 
complaint, and from such judgment the plaintiff appeals. 

The material facts are as follows: 

Prior to August 31, 1920, the plaintiff had on deposit in the defend- 
ant bank in the savings account $500. On account of this deposit, a 
passbook was issued to him. The defendant also had in its possession 
for plaintiff Liberty Bonds of the par value of $150, and war savings 
stamps of the par value of $25. On or about the 8th day of December, 
1918, the plaintiff enlisted in the Polish army, departed for Poland, 
and the money, bonds and war savings stamps remained in the possession 
of the defendant. In April, 1920, the plaintiff sent to the defendant, 
through a Polish bank, his passbook, accompanied by the following 
letter : 


‘*April 5/10, 1920. 

“Mitchell Street State Bank, Milwaukee, Wis.—Gentlemen: Inclosed 
I beg to hand you: (1) A passbook Nr. 14732 showing a balance of $500 
—plus interest; (2) a deposit receipt Nr. 108 for 4% Liberty Bonds 
$150, and U. S. stamps, deposited with yourselves. 

‘<Kindly realize these bonds and stamps and pay in the proceeds of 
the bonds, together with the above $500.00, but without interest, to the 
National City Bank of New York, New York, for the account of Polska 
Krajowa Kasa Pozyczkowa. 

‘*On the other hand, you will be good enough to remit the value of 
the above-mentioned stamps, together with the amount of the accrued 
interests of the passbook, less your costs. resulting from this order, to 
Mr. Piotr Bukalski, Grow Street 903, Milwaukee, Wis. 

‘*Yours very truly, Piotr Gruszka.’’ 


On July 27, 1920, the plaintiff returned to Milwaukee, and on the 
following day went to the defendant bank and inquired about his money. 
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The jury having found upon conflicting evidence in favor of the plain- 
tiff, we.must assume, so far as the testimony is in dispute, that they 
accepted the plaintiff’s version of subsequent transactions at the bank. 
The plaintiff claims that these transactions were as follows: That he 
inquired of one of the clerks of the defendant bank whether or not the 
letter had been received, which he had caused to be forwarded through 
the Polish bank, and was advised that he would have to see the cashier, 
and it is the plaintiff’s contention that he then and there advised the 
cashier that the bank should not send the money, war savings stamps, 
or bonds to Poland, and that he instructed the cashier to keep the 
money, bonds and stamps then in its possession; that the cashier then 
advised the plaintiff that the deposit book and receipts for the bonds 
and stamps had not yet arrived from Poland. Plaintiff made inquiries 
from time to time, and on August 31, 1920, was advised that the pass- 
book and receipts had been presented to the defendant by the First 
Wisconsin National Bank of Milwaukee, to whom they had been de- 
livered. There was some testimony to the effect that an attempt was 
made to recover the funds from the First Wisconsin National Bank of 
Milwaukee, but when demand was made they had already forwarded 
the proceeds to the National City Bank of New York, from whom they 
had received the letter, written in April, 1920, together with the book 
and receipts. The circuit court was of the opinion that the transaction 
between the plaintiff and the defendant vested title to the fund in the 
Polish bank ; that the instrument in the form of the letter of April 5/10, 
1920, was not revocable, and that the plaintiff was not entitled to re- 
cover. 
Swietlik & Burns, of Milwaukee, for appellant. 
Fawsett, Smart & Shea, of Milwaukee, for respondent. 


ROSENBERRY, J. (after stating the facts as above).—The defend- 
ant makes two contentions in support of the judgment of the circuit 
court: First, that the delivery of the book, accompanied by the letter of 
April 5/10, 1920, constituted an assignment by the plaintiff of his in- 
terest; second, that the plaintiff failed to establish the absence of con- 
sideration for the transfer of the Liberty Bonds, and that judgment in 
that respect should stand, that as to interest, amounting to $28.14, and 
the par value of the war savings stamps, $25, plaintiff is not entitled to 
recover, because he failed to show reasonable efforts for the return 
thereof from the National City Bank. of New York and the Polish bank. 

Plaintiff is entitled to recover the deposit unless he parted with his 
title thereto by reason of the delivery of the passbook, accompanied by 
the letter of April 5/10, 1920, to the Polish bank. On the part of the 
defendant it is claimed that this transaction amounted to an assignment, 
and in support of that contention the following cases are cited: Pierce 
v. Boston Savings Bank, 129 Mass. 425, 37 Am. Rep. 371; Kimball v. 
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Leland, 110 Mass. 325; Frentz v. Schwarze, 122 Md. 12, 89 A. 439; Laing 
v. Durand, 84 N. J, Eq. 404, 93 A. 884; Hill v. Stevenson, 63 Me. 364, 
18 Am. Rep. 231; Stacks v. Buten, 141 Wis. 235, 124 N. W. 403, 185 Am, 


St. Rep. 39. 
Section 2319c, Wis. Stats. is referred to. This section provides: 


‘‘No gift, sale, assignment or transfer of any saving fund bank book 
. . Shall be valid unless the same shall be in writing and the same or a 
copy thereof delivered to the bank issuing such bank deposit book.’’ 


It is argued that the enactment of this section is a recognition of 
the common law rule in the state of Wisconsin. There is very little 
evidence in regard to the nature of the transaction between the plaintiff 
and the Polish bank. Plaintiff says: 


“*T sent the deposit book and receipt for war savings stamps and 
Liberty Bonds to the Mitchell Street State Bank on the first day of 
March, 1920, through a bank in Poland.’’ 


Reference to the letter itself indicates that the Polish bank was a 
mere agency, employed by the plaintiff for the purpose of sending the 
passbook to the Mitchell Street State Bank. The letter being addressed 
to the defendant, it says: ‘‘Inclosed I beg to hand you [i. e., the Mitchell 
Street State Bank] the passbook.’’ There is no attempt to vest title 
thereto in the Polish bank. The plaintiff did not surrender the book to 
the Polish bank, but to the defendant. Upon receipt of this book, the 
defendant was then, as agent for the plaintiff, to do the things therein 
directed, viz., they were to realize on the bonds and stamps, turn the 
amount indicated in the passbook, together with the proceeds from the 
bonds and stamps, over to the National City Bank of New York for 
the account of the Polish bank. Before this transaction had been com- 
pleted, the plaintiff revoked the authority which he had attempted. to 
give to the defendant bank by writing the letter of April 5/10, 1920. 

If the letter of April, 1920, addressed to the defendant, from the 
plaintiff, had said: ‘‘I have delivered my passbook to the Polska Krajowa 
Kasa Pozyezkowa,’’ the argument made by the defendant would rest 
upon an entirely different basis. The plaintiff nowhere indicated that 
he had delivered his passbook to the Polish bank, but directs that the 
amount represented thereby, with the proceeds of the bonds and stamps, 
should be disposed of as indicated in the letter and delivered the book 
to the defendant through the Polish bank and its correspondents. The 
direction given to the defendant bank as to the disposal of the proceeds 
of the bonds and stamps was a mere direction revocable at any time. 
Under the facts as found by the jury the defendant bank therefore de- 
livered the property of the plaintiff without authority and in violation 
of plaintiff’s instructions. 


SARE AA RRR ce tte 
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The defendant having failed to repay the plaintiff the amount of the 
deposit with interest, and having delivered the bonds and stamps with- 
out authority from the plaintiff to a third party, the plaintiff is clearly 
entitled to recover the amount of the judgment awarded him in the civil 
eourt. 

The plaintiff having revoked the authority conferred upon the de- 
fendant by the letter of April 5/10, 1920, it afforded no justification for 
the defendant for its refusal to pay the deposit and deliver the property 
to the plaintiff. It cannot be successfully contended that the defendant 
paid the money and delivered the property to a person authorized to 
receive the same for the account of the plaintiff, because that authority 
as found by the jury had been revoked. 

Judgment of the circuit court is reversed and cause » remanded, with 
directions to enter judgment for the plaintiff in accordance with this 
opinion. 


BANK NOT ENTITLED TO LIEN ON ITS OWN 
STOCK DEFEATING LIEN OF ASSIGNEE 


Bank of Pontotoc v. Robinson, Supreme Court of Mississippi, 101 
So. Rep. 561 


The defendant, Robinson, who was the owner of five shares of 
stock of the plaintiff bank, executed a promissory note to the bank. 
While he was indebted to the bank on the note he transferred to a 
wholesale grocery company his certificate of stock in the bank as se- 
curity for an indebtedness. The plaintiff in this action, alleging that 
it had a lien on the stock to secure the amount due it by Robinson, 
contended that the transfer to the grocery company, having been 
made without the consent of the directors of the bank, was void under 
a provision contained in each certificate of stock of the bank to the 
effect that no transfer should be made by any stockholder indebted 
to the bank, without the consent of the board of directors. It was 
held that this provision of the stock certificate was nullified by sec- 
tion 3606 of Hemingway’s Code, which prohibits any lien upon the 
bank stock of a stockholder to secure debts due by him to the bank, 
except where the lien is taken to prevent the loss of a previous debt. 
Consequently, the bank could not acquire under the provision in the 
stock certificate any lien on Robinson’s stock, which would defeat 
the lien of the grocery company. 


Suit by the Bank of Pontotoe against Jerry Robinson and another. 
From a decree sustaining demurrer to the bill and dismissing the suit, 
plnetilt appeals. Affirmed. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1180. 
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_ Mitchell & Mitchell, of Pontotoc, for appellant. 
Stephens & Stephens, of New Albany, for appellees. 


SYKES, P. J.—The bill of complaint of the Bank of Pontotoc in sub- 
stance alleged that Jerry Robinson was indebted to it in the sum of 
$451.10, evidenced by his promissory note; that at the time of the execu- 
tion of the note Robinson was the owner of five shares of stock of the 
bank ; that while he was indebted to the bank he attempted to transfer 
to the New Albany Wholesale Grocery Co. his certificate of stock in the 
bank as security for an indebtedness; that this transfer was made with- 
out the consent of the directors of the bank, and was not evidenced by 
any record of the bank; that by reason of the terms of the certificate, 
and by operation of law, the bank has a lien on the stock to secure the 
amount due it by Robinson; and that the attempted transfer to the 
grocery company is void. 

Each certificate of stock of the Bank of Pontotoc contains the fol- 
lowing provision : 


‘*No transfer shall be made by any stockholder liable to this bank 
as principal debtor or otherwise, without the consent of the board of 
directors.”’ 


The grocery company demurred to this bill, its demurrer was sus- 
tained, and the bill dismissed, from which decree this appeal is here 
prosecuted. 

It is the contention of the appellant bank that it has a superior lien 
upon this stock by virtue of the clause above quoted, contained in its 
stock certificate. The appellee contends that this provision of the stock 
certificate is nullified by the following language contained in section 
3606, Hemingway’s Code, namely: 


‘‘But no . . . bank shall accept as collateral, or be the purchaser of 
its own capital stock, except in cases where the taking of such collateral 
or such purchase, shall be necessary to prevent loss upon a debt pre- 
viously contracted in good faith, and in such cases, unless full payment 
of such debt is made, such stock shall be sold by the bank within twelve 
months from the time it was acquired.’’ 


In this case there was no attempt by Robinson to pledge his stock to 
‘tthe bank, but it was pledged by him to the appellee grocery company. 

The question here presented was decided by this court in the case of 
Planters’ Bank v. Eskind & Sons, 99 So. 148. The only difference be- 
‘tween the Eskind Case and the case at bar is that in the Eskind Case the 
provision was contained in the charter of the bank, while in this case it 
is contained in the stock certificate. The rule, however, governing one 
governs in the other. In the Eskind Case it is held that section 3606 
prohibits any lien upon the stock as given in the bank’s charter, except 
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where the bank takes such stock in order to prevent the loss of a previous 
debt due the bank by the stockholder. For the same reason, this section 
prohibits the giving of any lien upon this stock in the stock certificate. 
Consequently this provision of the stock certificate is nullified by this 
section of the Code. 

The decree of the lower court is affirmed. 

Affirmed. 


DEPOSITOR’S ACTION AGAINST BANK FOR 
REFUSAL TO PAY CHECKS 


Reicher v. Trade Bank of New York, New York Supreme Court, Ap- 
pellate Term, 207 N. Y. Supp. 178 


In this action brought to recover damages for the refusal of the 
defendant bank to pay checks drawn on it by the plaintiff, one of 
the bank’s depositors, the plaintiff alleged that, prior to the presenta- 
tion of the checks, he had been notified by the defendant that a cer- 
tain check deposited by him had been collected and the proceeds 
placed to his credit. He failed to allege that at the time of the pre- 
sentation of the checks, he actually had to his credit a sum at least 
equal to the amount of the cheeks. It was held that it was necessary 
for the plaintiff to allege this fact, and that the plaintiff’s allegation 
was insufficient since it did not show that the plaintiff actually had 
on deposit to his credit money sufficient to meet the checks, but only 
indicated that the defendant had notified him that it had such money 
in its hands. For this reason, an order denying the defendant’s 
motion for judgment on the complaint on the ground that it did not 
state facts sufficient to constitute a cause of action was reversed, and 
the motion was granted. 


Action by Perey W. Reicher against the Trade Bank of New York. 
From an order denying its motion, under Civil Practice Rules, rule 107, 
for judgment on the complaint on the ground that it does not state facts 
sufficient to constitute a cause of action, defendant appeals. Reversed, 
and motion granted, with leave to amend complaint. 

Solon B. Lilienstern, of New York City (Samuel D. Lasky, of New 
York City, of counsel), for appellant. 

Samuel Abramson, of New York City, for respondent. 


LEVY, J.—The appellant is a state banking corporation and the re- 
spondent is one of its depositors. The latter’s claim, as disclosed by the 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 1016. 
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complaint, which was attacked in the court below, is that he drew checks 
on the appellant to the amount of $1,340, payment of which was refused. 

The gist of the cause of action is found in the allegations of the 
sixth paragraph of the complaint, and it seems quite clear that, in order 
to plead the cause fully, it was incumbent upon this respondent, in ad- 
dition to the other facts necessary, to allege that at the time of the 
presentation of the checks in question the respondent had actually to 
his credit a sum at least equal to the amount of such checks. Shipman 
v. Bank of the State of New York, 126 N. Y. 318, 27 N. E. 371, 12 
L. R. A. 791, 22 Am. St. Rep. 821. This the respondent failed to do, and 
instead alleged that, prior to the presentation of these checks, he had 
been notified by the appellant that a certain check deposited by him 
had been collected in his behalf and the proceeds placed to his credit. 

The vice of this allegation is that it merely pleads an evidentiary 
fact, instead of an ultimate one. Section 241 of the Civil Practice Act 
requires that the complaint ‘‘shall contain a plain and concise statement 
of the material facts, without unnecessary repetition, on which the 
party pleading relies, but not the evidence by which they are to be 
proved.’’ Indeed, this means that there must be furnished a plain state- 
ment of the ultimate facts and not of the evidentiary ones. California 
Packing Corporation v. Kelly Storage & Distributing Co., 228 N. Y. 49, 
126 N. E. 269; De Cordova v. Sanville, 214 N. Y. 662, 108 N. E. 1092, 
reversing 165 App. Div. 128, 150 N. Y. S. 709, upon the dissenting 
opinion of Ingraham, J. In that case, the learned justice said: 

‘‘The language of the Code( section 481) is that a complaint must 
contain ‘a plain and concise statement of the facts constituting each 
cause of action without unnecessary repetition,’ not the facts from which 
by inference or deduction the facts which constitute a cause of action can 
be inferred. That fact the plaintiff herein has not seen fit to allege in 
this complaint. This objection is one of substance and goes to the very 
foundation of pleading, and, with all the irregularity and confusion in- 
cident to the pleading under the Code, I think we should hold to this one 
requirement : that the plaintiff should state the facts which constitute the 
cause of action and not sustain a pleading which only states the evi- 
dential facts from which the trier of the facts is authorized to infer or 
deduce a liability.”’ 

Applying this principle to the instant case, we have in this complaint, 
not an allegation of the fact that the plaintiff actually had money on de- 
posit to his credit which was sufficient to meet the checks drawn against 
the same, but one indicating that the defendant had notified him that it 
had such money in its hands. The liability of this appellant must rest 
entirely upon the question as to whether it had the plaintiff’s money on 
deposit, and not that it gave him notice that it had. The former would 
be considered ultimate, while the latter is simply something from which 
the essential fact may be deduced. We feel, therefore, that this com- 
plaint is insufficient, and the motion should have been granted. 
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Order reversed, with $10 costs, and motion granted, with $10 costs, 
with leave to the respondent, upon payment of said costs, to amend his 
complaint, within six days after service of order entered hereon. 


SPECIAL DEPOSIT NOT ENTITLED TO 
INTEREST 


Northwest Lumber Co. v. Scandinavian-American Bank of Seattle, 
Supreme Court of Washington, 231 Pac. Rep. 951 





Where a claim for the return of a special deposit is allowed 
against an insolvent bank and its liquidator, the depositor is not en- 
titled to the allowance of interest on the deposit, especially where the 
liquidator’s resistance to the allowance of the claim was not un- 
reasonable or vexatious, but was in the exercise of a reasonable 
discretion. 


On rehearing. Judgment of lower court reversed in part. For for- 
mer opinion, see 225 p. 825. 
W. V. Tanner and John P. Garvin, both of Seattle, for appellants. 
*Donworth, Todd & Higgins, of Seattle, for respondent. 


HOLCOMB, J.—This case was before a department of this court and 
decided in 225 P. 825, allowing the return of a special deposit against 
the insolvent bank, and its liquidator, and allowing interest on such 
special deposit. Appellants, content with the decision upon the prin- 
cipal question, petitioned for, and were granted, a rehearing on the 
question of the allowance of interest. 

This matter was somewhat briefly disposed of by the department, and 
the ruling based upon the decision of this court in Hitt Fireworks Co. v. 
Scandinavian-American Bank, 121 Wash. 261, 209 P. 680. 

In the last cited case also the question was scantily considered, the 
court saying: 


‘*Finally, it is contended error was committed in the allowance of 
interest at all, and especially as a preferred claim. Manifestly the term 
- ‘interest’ found in the judgment is used in the sense of ‘damages,’ and is 

recoverable because the promisee, respondent, has sustained a wrong in 
being unlawfully deprived of money in a liquidated sum. The amount is 
fixed at the statutory rate of interest, which is the standard of damages 
on the breach of money contracts. No argument is made nor reason 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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given why the allowance of such damages should not be classed as a 
preference with the principal to which it relates, nor are we aware of 
any reason why it should not be in a case like this where the funds on 
hand are more than sufficient to meet it.’’ 


The writer of the opinion in the Hitt Fireworks Co. Case had but 
little light to guide him in considering that question. In the brief of 
appellants in that case the following is the only argument against the 
allowance of interest: 


‘‘The court erred in ordering interest paid as a preferred claim. 

‘*We will not discuss this matter at length. It seems to us that this 
is so palpably erroneous as to be self-evident. Interest is allowed for the 
wrongful detention of money as damages. Since the plaintiff is allowed 
to recover this $8,100 as his specific money, it is apparent that he is 
either not entitled to any interest at all, or, if he is entitled to interest, 
he is not entitled to it in preference to the claim of other creditors of the 
bank, but must take it merely as a general creditor.’’ 


And in respondent’s brief in that case was the following argument: 


‘*Finally counsel contends that the court erred in allowing interest 
as a preferred claim, but cite no authority to sustain the contention. It 
is the universal rule that where one person is wrongfully deprived of his 
money in a liquidated sum by the wrongful act of another, the wrong- 
doer should be charged interest. There is no good reason why that rule 
should not apply in this case.’’ 


Had the attorneys for appellants in the Hitt Fireworks Case ex- 
amined very briefly they would have found at least one case from this 
court indicating the proper rule—Rugger v. Hammond, 95 Wash. 85, 
163 P. 408. There the trial court found in favor of a preference, and 
this court found that that was error, and disallowed the preference. In 
the course of the opinion it was well stated, following the almost uni- 
versal current of authority, that such a claim had its basis in the right of 
property. The court proceeds on the principle that the title has not been 
affected ; that the true owner of the fund traced to the possession of an- 
other has the right to have it restored, not as a debt due and owing, but 
because it is his property wrongfully withheld from him; the equity 
springing as it does from the right to trace the funds as property does 
not extend to the right to take other funds or property by way of dam- 
ages or interest. Several cases are cited and quoted by the writer of 
the opinion in Rugger v. Hammond, supra, sustaining the foregoing 
principles, and several more may be added. Butler v. Western German 
Bank, 159 F. 116, 86 C. C. A. 306; Merchants’ National Bank of Helena 
v. School District, 94 F. 705, 36 C. C. A. 432; United States v. Knox, 
111 U. S. 784, 4 S. Ct. 686, 28 L. Ed. 603; Guignon v. First National 
Bank of Helena, 22 Mont. 140, 55 P. 1051, 1097; People v. American 
Loan & Trust Co., 172 N. Y. 371, 65 N. E. 200. 














THE BANKING LAW JOURNAL 391 


The argument of respondent, and adopted by the writer of the 
opinion in Hitt Fireworks Co. Case, is illogical in this: While interest 
might be justly allowable as damages as against the bank, or its stock- 
holders who had unlawfully converted or misapplied the property, it is 
unjust and inequitable as against the general creditors of the bank who 
had done nothing to cause the misappropriation or damage. The allow- 
ance of interest upon the recovery of specific property out of the general 
funds of the insolvent bank lessens the fund available for the general 
unsecured creditors to the extent of the interest. As a general rule, that 
is not permitted except upon preferred claims based upon secured con- 
tracts which include interest. 

In any event, the allowance of interest on a special deposit like this 
from the time of the taking possession of the bank by the supervisor 
and liquidator would be inequitable, since the supervisor’s resistance of 
the allowance of this claim as a special deposit was not unreasonable or 
vexatious, but was the exercise of a reasonable discretion in the interests 
of all parties concerned in the funds and assets of the insolvent. 

We therefore conclude that the decisions in the Hitt Fireworks Co. 
Case, supra, and of the department in this case, are contrary to the 
principles announced in Rugger v. Hammond, supra, and the general 
weight of authority. 

The decision of the department in this case allowing interest is 
therefore overruled, and the judgment of the lower court to that extent 
reversed. 


HOLDER OF UNINDORSED INSTRUMENTS 
NOT HOLDER IN DUE COURSE 


Metropolitan Discount Co. v. Lyman, Springfield, Mo., Court of Ap- 
peals, 266 S. W. Rep. 489 


The plaintiff discount company brought this action on certain 
trade acceptances. It alleged that it was a holder in due course of 
the acceptances by virtue of a purchase before they became due. 
The acceptances were payable to the order of another company. 
While it appeared that they were sold to the plaintiff for value, there 
was nothing to indicate that any indorsement was ever made by the 
payee to the plaintiff. The plaintiff offered evidence to the effect that 
the acceptances were signed by the wife of the defendant, in his 
presence, and with his consent. The defendant testified that he did 
not sign the acceptances, that he was not present when they were 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
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signed, and that his wife had no authority to sign his name to the 
acceptances or to any papers. 

Upon appeal it was held that since the plaintiff failed to show 
any indorsement by the payee of the instruments sued upon, it could 
not claim to be a holder in due course, and held them subject to any 
equities existing between the original parties. It was, therefore, 
held that it was error for the trial court to refuse an instruction 
submitting the defense that the defendant’s wife signed the ac- 
ceptances without authority. On account of this error, the judg- 
ment was reversed. 


Action by the Metropolitan Discount Co. against J. L. Lyman. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded. 
Wright & Ruffin, of Springfield, for appellant. 


FARRINGTON, J.—This suit was begun on what is known as trade 
acceptances, the plaintiff claiming to be a holder in due course by virtue 
of a purchase before the acceptances became due. From the record it 
appears that a traveling man for the National Novelty Import Co., of 
St. Louis, called on defendant, and procured his signature to the trade 
acceptances sued on. These acceptances are drawn so as to be made 
payable to the National Novelty Import Co., and we will mention right 
here that although they are made payable to the order of such com- 
pany, there is nothing in the record to indicate that any indorsement was 
ever made by the Import Co. to the plaintiff, the Metropolitan Discount 
Co. There is testimony, however, to the effect that they were sold to the 
Discount Co. for value. The defendant filed a plea of non est factum 
with his answer, and that the acceptances were fraudulently procured. 

The plaintiff introduced in evidence the traveling man for the In- 
port Co., who testified that the acceptances were signed by the wife of 
the defendant, in his presence, and with his knowledge and consent. On 
the other hand, the defendant testified that he did not sign the accept- 
ances, nor was he present when they were signed, and apparently his 
name had been signed on them by his wife. He further testified that she 
had no authority to sign his name to the acceptances, or to sign his name 
to any papers; that is to say, he testified he had never given her au- 
thority to transact his business by signing his name. The wife died 
before the suit was brought. There was some correspondence that passed 
between the parties which was written by the wife of the defendant. 

The acceptances were dated June 3, 1920; on June 4th, the National 
Novelty Import Co. acknowledged receipt of the order to Mr. Lyman 
in one letter and, in another letter of June 4th, acknowledged receipt of 
the five acceptances for $79.60 each, amounting to $398. On June 7th 
a letter was written to the Novelty Import Co., signed J. L. Lyman, in 
answer to the letters of June 4th, stating that the acceptances referred 
to in their letter of June 4th were not in accordance with the contract, 
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and asking them to cancel the order. A letter was then immediately 
written to Lyman by the Novelty Import Co. calling attention to the 
contract, and notifying him that he would be bound. On June 18th a 
letter was written to the Novelty Import Co., signed Lyman, informing 
them that they had forwarded more goods than his trade would stand, 
and that some of the articles which were ordered did not come. The 
goods were returned to the Novelty Import Co. by the defendant, and ap- 
parently were then reshipped to the defendant by the Novelty Import 
Co., and from the record it does not appear what became of them. 

The defendant testified that the letters hereotfore referred to were 
not signed by him, but were signed by his wife, without his knowledge or 
authority. While this dispute was going on between the Novelty Import 
Co. and the wife of the defendant, the Novelty Import Co., it is testified 
to by their representative and by the representative of the plaintiff, sold 
the acceptances to the plaintiff, who is claiming to hold them in due 
course and for value. In this connection we will state that from the 
record before us, although the acceptances were payable to the order of 
the National Novelty Import Co., there is no indorsement shown. 

Under the authority of the ease of Sublette v. Brewington, 139 Mo. 
App. 410, 122 8. W. 1150, the possessor of a negotiable instrument, pay- 
able to order, cannot claim to be a holder in due course, where the in- 
strument fails to show any indorsement thereon from the original payee. 
That being the case, the holder of such instrument holds it subject to 
any equities existing between the original parties. 

The defense sworn to in this case, and attempted to be submitted in 
instructions, was that the defendant did not sign the contract entered 
into between the parties or the acceptances sued upon, and that his wife 
signed them without any authority whatever from him. If that fact be 
true, then the defendant did not owe this debt to the plaintiff, and he 
was entitled to instruction No. 2, which submitted that proposition of 
law and which was refused by the trial court. See Ferry v. Woody, 
210 Mo. App. 98, 241 S. W. 78; section 841,° Revised Statutes 1919; 
section 810, Revised Statutes 1919. 

There is evidence in this case from which it could be inferred that 
the Novelty Import Co. appeared to be in haste in getting rid of these 
acceptances, and that they were procured by fraud on this defendant. 
To begin with, defendant conducted a small crossroads store in the 
country, with a general stock of something like $800 to $1,000. This 
the Discount Co. must have known, because its representative testified 
that, when the acceptances were presented by the Novelty Import Co., he 
looked up the rating of the defendant and found it satisfactory. A bill 
of $398 for novelty jewelry would be a very large amount for a small 
crossroads merchant to buy. Again, before all the goods were shipped, 
the Novelty Import Co. proceeded to rid itself of this paper. These cir- 
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cumstances, taken in connection with Lyman’s testimony in this case, 
which is that he did not sign any of these acceptances, and that he told 
the representative of the Novelty Import Co. that he could send some- 
thing like $25 to $30 worth of these goods, would be evidence from which 
it could be inferred that the paper was procured in fraud of the rights 
of the defendant, which calls for the necessity of the giving of an in- 
struction such as the defendant asked and which was refused. Because 
of a failure to show any indorsement of this paper to the plaintiff, and 
because of the failure to give instruction No. 2, asked by the defendant, 
the judgment is reversed, and the cause remanded. 


VICE-PRESIDENT SIGNING CORPORATE NOTE 
WITHOUT QUALIFICATION PERSON- 
ALLY LIABLE 


Farmers’ State Bank of Newport v. Lamon, Supreme Court of Wash- 
ington, 231 Pac. Rep. 952 


The defendant, when sued by the plaintiff bank on a note signed 
in the name of a corporation, followed by the defendant’s signature 
without qualification, contended that it was understood and agreed 
by the plaintiff that he should sign the note as vice-president of the 
corporation; that because of his ignorance of banking and business 
usages and methods he neglected to affix the words ‘‘vice-president’’ 
after his signature; that the bank knew that the defendant’s signa- 
ture was not in accordance with the agreement between it and the de- 
fendant, but notwithstanding its knowledge, it remained silent and 
accepted the delivery of the note without comment. It was held that 
the defendant could not show an agreement that he was to be bound 
only as vice-president, and that the words ‘‘vice-president’’ were in- 
tended to be added after his signature, as the effect of such a show- 
ing would be to contradict by oral testimony a written instrument. 
It was further held that the defendant could not defend on the 
ground that the bank acted fraudulently in failing to advise him that 
he would be individually liable on the note if he did not add 
the words ‘‘vice-president’’ after his signature, as the bank was 
under no duty to give such information. 


Action by Farmers’ State Bank of Newport, Wash., against Olaf 
Lamon and another. Judgment for plaintiff on the pleadings, and de- 
fendants appeal. Affirmed. 

F. E. Langford, of Spokane, for appellants. 

E. T. Brigham, of Newport, for respondent. 





NOTE—For: similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 311. 
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MAIN, C. J.—The plaintiff brought suit upon a promissory note 
which was in ordinary form, and which was signed, ‘‘Diamond Lake 
Lumber Co., Arthur Cairns, Sec’y. & Treas., Olaf Lamon.’’ The action 
was against Olaf Lamon and wife only. The answer of the defendants 
made certain admissions and denials and pleaded affirmatively as 
follows: 


‘*(1) That on the 16th day of March, 1921, he held the office of vice- 
president of the Diamond Lake Lumber Co., the maker of the promissory 
note referred to in plaintiff’s complaint, and, as such vice-president, he, 
at the special instance and request of the plaintiff, affixed his signature 
to said promissory note for no other purpose than as vice-president of 
said corporation; all of which was then and there well known, under- 
stood and agreed to by the plaintiff. 

‘*(2) That he is a lumberman and rancher, and is possessed of very 
limited experience of banking and business usages and methods, and 
the drawing of negotiable paper; and by reason of such limited experi- 
ence, he neglected and omitted to affix the words ‘vice-president’ after 
his signature upon said promissory note to designate the official capacity 
in which he signed the same in accordance with the aforesaid agreement 
with plaintiff. That plaintiff knew of said omission at the time of the 
delivery of said promissory note, and knew that it was not in accordance 
with the aforesaid agreement, but notwithstanding its knowledge of 
said omission, for the purpose of defrauding and overreaching this de- 
fendant, it remained silent and accepted the delivery of said promissory 
note without comment.”’ 


The reply admits that Lamon held the office of vice-president of the 
Diamond Lake Lumber Co., and denies the other allegations of the 
affirmative defense. The plaintiff made a motion for judgment on the 
pleadings, which was sustained, and a judgment was entered in favor 
of the plaintiff upon the note. The defendants appeal. 

The question is whether the affirmative defense in the answer alleges 
matters which the appellants are entitled to show, even though they 
contradict the legal effect of the signature of Lamon to the note. The 
rule is well established that a written instrument cannot be contradicted 
by oral testimony in the absence of a mutual mistake of fact, or fraud. 
The question then is whether in the affirmative defense there is pleaded 
either mutual mistake of fact or fraud. Analyzing this defense, the ap- 
pellants first say that the note was signed in pursuance of an agreement. 
If it was intended to allege that there was an agreement between the 
makers of the note and the payee that Lamon was to physically add the 
words ‘‘vice-president’’ after his signature, then the further allegations 
of the defense disprove this allegation. If, as said, Lamon, on account 
of limited banking and business experience, neglected to add: the words 
‘“vice-president’’ after his signature, this would indicate that there was 
no specific understanding between the parties to the instrument that 
those words should be so added. If the allegation be construed as an 
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agreement that Lamon should only be bound as vice-president, then this 
would contradict the instrument, and it would not be either a mutual 
mistake of fact or fraud. The rule is, as stated, in Way v. Lyric Theatre 
Co., 79 Wash. 275, 140 P. 320, that: 


cé 


. . . Where the note purports to be the joint or joint and several 
obligation of a corporation and certain individuals, the latter cannot 
show that it was intended to create an obligation against the corpora- 
tion only.’’ 


A case very much like the present one is that of Toon v. McCaw, 74 
Wash. 335, 133 P. 469, L. R. A. 1915A, 590, where it was held that the 
officers of a corporation who signed a note reading, ‘‘We’’ promise to 
pay, without stating in the note or signatures the manner or capacity in 
which they acted, were jointly personally liable and could not be heard 
to say that they signed only as officers of the corporation. In that case 
the note was signed ‘‘Aberdeen Tug Boat Co., Thos. Willikson, Cash 
Manley, Swen Johnson.’’ There was an affirmative defense in the an- 
swer which among other things alleged : 

‘«¢. , . That said note was understood by all of the parties thereto, 
to be the note of said corporation; and the money was loaned on the 


credit of said corporation; that said defendants refused to indorse or 
sign said note in their individual capacity.’ ”’ 


To the affirmative defense a demurrer was sustained, the defendants 
declined to plead further, and judgment was entered upon the note, 
from which they appealed. The opinion concludes as follows: 

“‘The note imports a joint obligation of the appellants, and they have 
sought to plead and prove that, while they apparently executed the 
note in their individual capacity, they intended in fact to execute it as 
the note of the defendant corporation only. This would be to create an 
ambiguity where none exists and to make for the parties a contract 
which they did not make for themselves.’’ 

There is an allegation in the present case in the affirmative defense 
which was not in the affirmative defense in that case, to the effect that 
the respondent knew at the time the note was executed that it was not in 
accordance with the alleged agreement, but that notwithstanding this 
fact it remained silent, and it is claimed that this was fraud. In the 
absence of a duty to speak, silence as to a material fact does not of itself 
constitute fraud. In 26 C, J. 1069, it is said: 

‘“Mere silence is not representation. In the absence of a duty to 
speak, silence as to a material fact does not of itself constitute fraud. 
Where, however, one actively conceals or deliberately suppresses the 
truth or fails to speak when it is his duty to do so he may be deemed 
guilty of fraud.’’ 


In Opie v. Pacifie Investment Co., 26 Wash. 505, 67 P. 231, 56 
L. R. A. 778, upon this question it was said: 
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‘The rule is laid down in 14 Am. & Eng. Enc. Law (2d Ed.) p 

67, in relation to disclosure, that by the decided weight of authority the 
general rule is the same in equity as at law, and to the effect that mere 
non-disclosure or silence is not fraud, for the purpose of rescission or 
cancellation, in the absence of special. circumstances imposing the duty 
to speak. Of course, if the circumstances surrounding the contract im- 
posed a duty upon one of the parties to disclose all material facts known 
to him and not known to the other, want of disclosure, with intent to 
deceive, will amount to fraud. The difficulty is not so much in stating 
the general principles of law, which are pretty well understood, as in 
applying the law to particular groups of facts. There are certain cir- 
cumstances and conditions surrounding parties to contracts which bring 
them within the rule of duty to disclose, for instance, the relations of 
trustee and cestui que trust, principal and agent, attorney and client, 
physician and patient, priest and parishioner, partners, tenants in 
common, husband and wife, parent and child, guardian and ward, and 
many others of like character; but we find no cases holding that such a 
trust relation exists between the surety or indorser on a note and the 
principal as would raise the presumption of duty on the part of the 
surety to disclose to his creditor, and the surety is in no sense that we 
can comprehend a trustee for the creditor.’ 


Likewise it might be said here that the respondent bank stood in no 
fiduciary relation to Lamon, and it was not its duty to disclose to him 
that, if he did not add the words ‘‘vice-president’’ after his signature, 
he would be liable individually. 

The judgment will be affirmed. 


BANK HOLDING NOTE AS COLLATERAL CAN 
ENFORCE IT 


State National Bank of Texarkana v. Birmingham, Supreme Court of 
Arkansas, 266 S. W. Rep. 76 


A person desiring to borrow money from a bank persuaded the 
defendant to execute a note with the understanding that the signa- 
tures of other persons would be secured before the note was used. 
Without securing other signers, the person who procured the note de- 
livered it to the La Fayette County Bank and had the proceeds 
eredited to his account. This bank deposited the note in question to- 
gether with other notes, with the plaintiff bank, as collateral security 
for sums of money borrowed from the plaintiff. The note bore the 
indorsement of the La Fayette County Bank. It was transferred to 
the plaintiff before maturity. Subsequently, the La Fayette County 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 497. 
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Bank failed and was taken over by the state bank commissioner, who 
made a settlement.of accounts between the two.banks. By this settle- 
ment, the plaintiff released all the direct obligations of the insolvent 
bank to it and took in satisfaction thereof certain of the collateral 
notes which it held. The defendant’s note was one of the notes thus 
assigned to the plaintiff. 

As a defense to an action on the note, the defendant contended 
that the note was without consideration, and that the plaintiff bank 
was not an innocent purchaser of it. The court held that there was 
nothing to show that the plaintiff did not act in good faith in acquir- 
ing the note, since it had no notice that the note had been negotiated 
to the La Fayette County Bank without authority. The court further 
held that the plaintiff’s status as an innocent purchaser was not af- 
fected by the fact that it acquired the note as collateral merely, nor 
by the fact that the note was taken by the insolvent bank in violation 
of a statutory provision permitting state banks to lend money on 
security. The defendant also contended that the note had been paid 
and offered certain evidence to prove the payment. A judgment for 
the defendant was reversed upon appeal on the ground that this 
evidence was inadmissible under the rules pertaining to evidence. 


Action by the State National Bank of Texarkana against J. B. Birm- 
ingham. Judgment for defendant, and plaintiff appeals. Reversed and 
remanded, with directions. 

Searcy & Searcy, of Lewisville, for appellant. 

Henry Stevens, of Magnolia, for appellee. 


SMITH, J.—The appellant bank sued to recover on a note executed 
by appellee Birmingham to the order of the La Fayette County Bank, 
which was by that bank indorsed to appellant as collateral to a loan 
made the La Fayette County Bank. 

The testimony shows that J. D. Hanson was largely indebted to the 
La Fayette County Bank and desired.to borrow more money, so he ap- 
plied to appellee to execute the note sued on, promising appellee at the 
time that other signers would be secured before the note was used. 
But, without securing other signers, Hanson delivered the note to the 
La Fayette County Bank and had the proceeds thereof credited to his 
account. 

The La Fayette County Bank borrowed varying sums of money from 
appellant, which were secured by collateral notes deposited with ap- 
pellant, and the note of appellee was so used. The note was for the sum 
of $2,500, was dated March 25, 1920, bore interest at the rate of 10 per 
cent., and was payable November 1, 1920. This note was indorsed and 
delivered by the La Fayette County Bank, in the spring of 1920, to ap- 
pellant bank, and was thereafter continuously held by appellant bank, 
along with other collateral, to secure the indebtedness of the La Fayette 
County Bank to appellant bank. The note was indorsed as follows: 
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‘‘La Fayette County Bank, Buckner, Arkansas. John M. Bolger, 
Cashier. 

‘*(50c. stamps. ) Pay to the order of any bank, banker, banking or 
trust company. (All prior indorsements guaranteed. ) 

“Oct. 4, 1920. 
“State National Bank, 
**81-75 Texarkana, Ark. 81-75. 
““W. B. Oglesby, Cashier.’’ 


A line was drawn through the date, ‘‘Oct. 4, 1920.”’ 

It was testified that appellant bank indorsed the note on October 4, 
1920, as shown above, and forwarded the note, for collection for its ac- 
count, to the La Fayette County Bank, along with other notes maturing 
about that time, and, when a collection was not reported, an officer of 
appellant bank went to the La Fayette County Bank and took possession 
of the collateral, and the note sued on has since continuously been in the 
possession of appellant bank as collateral. 

The La Fayette County Bank closed its doors about December 17, 
1920, at which time it was indebted to appellant bank in the sum of 
$39,000, and appellant bank held notes payable to the La Fayette County 
Bank for $70,000, as collateral to this indebtedness. These collateral 
notes had been received from time’ to time, and, as has been stated, the 
note sued on was one of them. 

The state bank commissioner took over the La Fayette County Bank 
pursuant to law, and wound up its affairs under the orders of the 
chancery court of that county, and after doing so a dividend of only 8 
per cent. was paid depositors. 

Among other things done by the bank commissioner was to make a 
settlement of the accounts between the two banks, whereby appellant 
bank released all the direct obligations of the La Fayette County Bank 
to it, and took in satisfaction thereof certain of the collateral notes which 
it held. The note in suit was one of the notes assigned to appellant bank 
by the bank commissioner, and appellant bank brought this suit on it as 
the absolute owner. 

Appellee made two defenses. The first was that the note was without 
consideration, and that appellant bank had not taken it as an innocent 
purchaser. The second defense was that the note had been paid. 

In support of the first defense, it is insisted that the note was taken 
by the La Fayette County Bank in violation of section 684, C. & M. 
Digest, which reads in part as follows: 


‘*Any bank organized under the laws of this state shall be permitted 
to receive money on deposit, and to pay interest thereon; . . . to lend 
money on chattel and personal security, or on real estate secured by 
deeds of trust... .”’ 


It is insisted that it appears from the face of the note itself that it 
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was taken in violation of this section, in that no one had signed the note 
as indorser, and no collateral therefor had been taken. 

In answer to this contention, it may be said that the section of the 
statute quoted was passed for the protection of depositors of the bank 
making a loan, and not to absolve from liability one who obtained a 
loan in violation of its provisions, and there is therefore nothing in this 
section which, of itself, would prevent one from acquiring such a note as 
an innocent purchaser, within the meaning of the Negotiable Instru- 
ments Act (Crawford & Moses’ Dig. §§ 7760—7965). City Nat. Bank v. 
De Baum (Ark.) 265 8S. W. 648. 

Considering, further, the defense that appellant bank did not acquire 
the note as an innocent purchaser, for value, before maturity, we have 
to say that we find no testimony in the record sufficient to raise a ques- 
tion for the jury as to the good faith of appellant bank in acquiring the 
note as collateral. Appellant bank had no notice that Hanson had ne- 
gotiated the note to the La Fayette County Bank without authority, 
and its status as an innocent purchaser is not affected by the fact that 
it acquired the note as collateral merely. Newell Contracting Co. v. 
McConnell, 156 Ark. 558, 246 S. W. 854, and cases cited. 

In further support of the defense that appellant did not acquire the 
note as an innocent purchaser, it is insisted that it was not shown that 
the cashier of the La Fayette County Bank had ever indorsed the note 
to appellant bank, or that he had the authority to do so. 

In reply to this contention, it may be said that the pleadings do not 
tender this issue. The note, as exhibited to the complaint, purported to 
have been indorsed by the cashier of the La Fayette County Bank, and 
no testimony was offered that he had not in fact done so, or was without 
authority to do so. On the contrary, the undisputed testimony shows 
that appellant bank received the note in the usual course of business, 
and made a loan of money on the faith of this security. Moreover, ap- 
pellant bank acquired the title to this note by the assignment to it from 
the bank commissioner, in consideration of its release of all direct claims 
against the La Fayette County Bank. 

We conclude, therefore, that the issue whether appellant bank was an 
innocent purchaser was improperly submitted to the jury. 

Upon the issue of payment, the foilowing testimony was offered. 
After the La Fayette County Bank closed its doors, Hanson was given 
checks on that bank by depositors amounting to $6,700. At this time it 
was not known that only so small a dividend as 8 per cent. would be 
paid to the depositors, and there was testimony that these checks were 
delivered to Vance in satisfaction of the note in suit. Vance was the 
representative of appellant bank who acted for it in the liquidation of 
its claims against the La Fayette County Bank. In addition to this testi- 
mony, Hanson was permitted to testify that these checks had been so 
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delivered. He was asked’ how he knew, and he answered: ‘‘ Well, so 
far as that’s concerned, I know it like I know a great many other things 
that I don’t see happen.’’ He was asked what he meant by that, and 
answered: ‘‘By hearsay.’’ A motion was made to exclude this testi- 
mony, but the court declined to do so. 

This testimony was incompetent, and must be treated as prejudicial, 
as it does not affirmatively appear not to have been. The jury may have 
treated this testimony as corroborative of other testimony that the checks 
had been so used, and this was a sharply controverted fact. Vance 
denied that he agreed to accept the checks in satisfaction of the note 
sued on, or that he had received them at all, and the testimony of the re- 
ceiver of the La Fayette County Bank is to the effect that the checks 
were indorsed and delivered to him by Hanson’s bookkeeper, and that 
he (the receiver) credited these checks on a note of Hanson, payable to 
the La Fayette County Bank. 

There was a verdict in appellee’s favor, and a judgment accordingly, 
which must be reversed, on account of the admission of this incompetent 
testimony. 

It is also insisted that the judgment of the court below should be 
affirmed, because it affirmatively appears that the bill of exceptions does 
not contain all the testimony. The basis of this contention is that counsel 
for appellee offered in evidence the record of the chancery court showing 
the settlement of the indebtedness of the La Fayette County Bank which 
was due appellant bank. 

The bill of exceptions recites that this record was offered in evidence, 
and thereafter follows the direction, ‘‘Here copy record,’’ and the 
record was not copied. 

We think this omission was supplied, however, by the recitals im- 
mediately following. Counsel for appellee said: 


‘‘T would like to introduce a copy of that assignment, unless they 
want the record. This is a copy furnished me by Mr. Tidwell [the re- 
ceiver], showing the matters that were assigned to the State National 
Bank [appellant]—a bank commissioner’s deed and the assignment.’” 


No objection was made, whereupon the bank commissioner’s deed and 
assignment, referred to, was introduced in evidence, and it is then 
eopied in full into the bill of exceptions. This instrument was evidently 
treated as supplying the place of the record itself, and answering the 
first call in the bill of exceptions. 

Before admitting this copy of the assignment, the court made the 
following inquiries: 


“Ts it admitted that it is a copy? Does that report include this 
particular note? 
‘*Mr. Stevens (counsel for appellee): Yes, sir. 
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“Court : Does the note show it was turned over by the commissioner ? 

“‘Mr. Searey (counsel for appellant): Yes, sir; and this report 
does, too. 

“‘Court: Well, do you object to it, Mr. Searcy? 

‘“Mr. Searcy : No, sir.’’ 


The deed and assignment shows the order of the court in regard to 
the note sued on; that order being, as herein previously stated, that ay- 
pellant bank took title to certain collateral (the note in suit being in- 
cluded) in satisfaction of the direct obligations of the La Fayette 
County Bank to it. 

There appears, therefore, to be no basis for the presumption that 
testimony might have been offered, but not shown in the bill of excep- 
tions, which authorized the verdict returned and which rendered harm- 
less the erroneous admission of the hearsay testimony set out above. 

For the error indicated, the judgment of the court below will be re- 
versed, and the cause remanded, with directions to submit to the jury 
the question only whether there was a payment of the note by the de- 
livery of the checks by Hanson, unless some substantial testimony is 
offered to support the allegations of the answer that appellant was not 
an innocent purchaser. 


CHATTEL MORTGAGE CONTAINING DEFEC- 
TIVE DESCRIPTION OF PROPERTY VALID 
WHERE MORTGAGEE HAS POSSES- 

SION OF PROPERTY 


Bank of Vernal v. Bank of Grand Junction, Supreme Court of Colorado, 
232 Pac. Rep. 923 


The defendant gave to the Bank of Vernal a chattel mortgage 
upon 800 head of sheep, and also gave to Clay, Robinson & Co. a 
chattel mortgage upon 1,350 head of sheep. The two mortgages 
covered all the sheep owned by the mortgagor. Subsequently, the 
herd became depleted until it was composed of only 1,700 sheep. 
While these animals were in the joint possession of the mortgagees, 
the plaintiff bank brought an action against the defendant to recover 
a sum due on certain notes, and in connection with the action a writ 
of garnishment was issued against the Bank of Vernal and Clay, 
Robinson & Co. From a judgment against them, the garnishees ap- 
pealed. The question presented by the appeal was whether the 
mortgages were rendered invalid by a defective description of the 
mortgaged property. It was held that the mortgages were valid, not 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 674. 
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only as between the parties thereto, but also as against the plaintiff, 
by virtue of the rule that a defective description is cured by sub- 
sequent delivery of the property to the mortgagee, and the mortgage 
is thereby rendered valid as against persons who had no right or in- 
terest in the property at the time of the delivery. It was immaterial 
that the property belonging to each mortgagee was not definitely 
identified for the reason that none of the property jointly held by the 
mortgagees was free from one or the other of the chattel mortgages, 
and therefore there was no property, not mortgaged, which an at- 
taching creditor could seize. The judgment was reversed. 7 


Action by the Bank of Grand Junction against George Kritsas, with 
the Bank of Vernal and Clay, Robinson & Co. as garnishees. From 
judgment against them, garnishees appeal. Reversed and remanded. 

P. A. Wells, of Chicago, Ill., and Vincent & Vincent, of Grand June- 
tion, for appellants. 

Tupper & Smith, of Grand Junction, and Doud & Walker, of Denver, 
for appellee. 


ALLEN, J.—This is an action brought by the Bank of Grand Junc- 
tion against George Kritsas to recover the sum of approximately $9,000 
alleged to be a balance due on promissory notes. A writ of garnishment 
was issued against the Bank of Vernal and Clay, Robinson & Co., as 
garnishees. There was a judgment against the garnishees and they 
bring the cause here for review. 

Disregarding immaterial details, the facts admitted or established 
are as follows: George Kritsas, the defendant, gave a chattel mortgage 
to the Bank of Vernal upon 800 head of sheep, and a chattel mortgage 
to Clay, Robinson & Co. upon 1,350 head of sheep, and other property 
not now involved. The two mortgages covered all the sheep owned by 
the mortgagor. The herd, consisting of the 2,150 sheep above mentioned, 
became depleted until it was composed of only 1,700 sheep. These 1,700 
animals were, at the time these proceedings were instituted, in the joint 
possession of the two mortgagees. 

If each mortgagee was in possession exclusively of such, and only 
such, property as was mortgaged to him or it, respectively, it is con- 
ceded that the mortgages would each be valid, not only as between the 
parties, but third persons as well. A defective description is cured by 
subsequent delivery of the property to the mortgagee, as against persons 
who had no right or interest in the property at the time of the delivery. 
11 C. J. 472; Horn v. Reitler, 12 Colo. 310, 21 P. 186. The reason. for 
the rule is that the taking of possession is an identification and ap- 
propriation of the specific property to the mortgage. Marsh v. Wade, 
1 Wash. 538, 20, P. 578. 

The contention of plaintiffs in error is, in effect, that the joint pos- 
session of the two mortgagees did not so identify the property mortgaged 
to each party as to cure the defective description. The fact remains that 
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the property in the joint possession of the two mortgagees was all the 
property mortgaged by the mortgagor, and was also all the property of 
that character owned by him. It follows that none of the property so 
held by the mortgagees was free from one or the other of the chattel 
mortgages. There was, therefore, no property, not mortgaged, which an 
attaching creditor could seize. 

For the reasons above indicated, we hold that the chattel mortgages, 
and each of them, are valid, not only as between the parties to them 
respectively, but also as against the plaintiff. 

The judgment is reversed, and the cause remanded for further pro- 
ceedings not inconsistent with the views herein expressed. 


BANK NOT RESPONSIBLE FOR EMPLOYEE’S 
THEFT OF SECURITIES LEFT IN ITS CARE 
WITHOUT COMPENSATION 


Holmes v. First National Bank of Wrightstown, Supreme Court of 
New Jersey, 128 Atl. Rep. 150 


A bank is not an insurer of securities left in its care without 
compensation. It is liable for loss of such securities only if the loss 
is caused by its negligence. It is not liable for abstraction of such 
securities by a dishonest employee unless it has been negligent in 
employing or retaining him. 


Action by William Holmes against the First National Bank of 
Wrightstown. Motion to strike out answer denied. 

Willis P. Bainbridge, of Trenton, for the motion. 

Palmer & Powell, of Mt. Holly, opposed. 

LLOYD, J.—The plaintiff sues to recover from the bank for the loss 
of certain bonds deposited with it for safekeeping and which, on demand 
for the return, the bank failed to deliver. The defense set up is that 
the securities were deposited with the bank for the sole protection and 
benefit of the plaintiff; that the bonds were stolen from it by its cashier 
without the knowledge of the bank or its board of directors and applied 
to his own use. 

The plaintiff moves to strike out the answer. This I cannot do. The 
bank is not an insurer of securities left in its care without compensation. 
It is only liable for negligence. Nor is it liable for the abstraction by a 
dishonest employee, unless negligent in his employment or retention. 
Smith v. Elizabethport Banking Co., 69 N. J. Law, 288, 55 A. 248, 

The motion to strike out the answer must be denied. 





NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) § 339. 
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Questions Based on Banking Decisions Published in 
the April Issue of This Magazine 


The questions given below are based on the decisions and 
articles published in the April issue of The Banking Law 
Journal. After each question is given the page of the April 
issue where the answer to the question may be found. 


Checks and Overdrafts 


1. <A bank certifies a check in the mistaken belief that it is drawn 
against sufficient funds. Upon discovery of the mistake may the bank 
cancel the certification? (See April issue, page 264, for answer.) 


2. Has the president of a corporation by virtue of his office au- 
thority to indorse checks payable to the corporation? (See April issue, 
page 268, for answer.) 


3. Does the office of secretary of a corporation carry with it au- 
thority to indorse checks payable to the corporation? (See April issue, 
page 269, for answer.) 


4. Has the cashier of a corporation, without special authorization, 
the power to indorse checks payable to the corporation? (See April 
issue, page 270, for answer.) 


5. A bank cashes a check bearing an indorsement made by an agent 
of the payee. The agent misappropriates the proceeds. The payee sues 
the bank to recover the amount of the check. What facts must appear 
in order to enable the payee to recover? (See April issue, page 265, for 
answer. ) 


6. A book of blank checks signed by the officers of a corporation 
authorized to sign corporate checks is placed in a safe to which the book- 
keeper has access. The bookkeeper abstracts some of the checks, fills in 
his own name as payee on each of them, writes in various amounts and 
negotiates them to various innocent purchasers. Is the corporation 
liable on the checks? (See April issue, page 273, for answer.) 


7. A depositor draws a check on a bank payable to. the order of 
J. W. King. This check is lost and the depositor draws another check to 
King’s order for the same amount as the original check and bearing 
the same date. This check is marked ‘‘Duplicate.’’ The bank pays the 
duplicate check, and subsequently the original check is presented by 


405 































ar ee 
an we 


406 THE BANKING LAW JOURNAL 


another bank and paid. Can the drawee bank, upon discovering that 
the indorsement of the payee on the original check is a forgery, recover 
the amount paid to the collecting bank? (See April issue, page 247, 
for answer.) 


8. Pursuant to the directions of the drawer of a check the drawee 
bank refuses to pay the check upon presentment and the words ‘‘pay- 
ment stopped’’ are written across its face. Subsequently, these words 
are removed from the check in such a way that no trace of the alteration 
is left. The payee then negotiates the check to an innocent purchaser 
for value. Can the holder recover in an action on the check against the 
drawer? (See April issue, page 278, for answer.) 


9. Is a bank which has allowed a depositor to overdraw his account 
entitled to interest on the money thus advanced? (See April issue, page 
257, for answer.) 


10. Are bank officers who permit customers of the bank to overdraw 
their accounts ever personally liable for losses sustained by the bank as 
a result of such overdrafts? (See April issue, page 258, for answer.) 


11. Has a bank the right to retain overdraft vouchers? (See April 
issue, page 261, for answer.) 


Deposits 


12. A bank receives the proceeds of a sale of mortgaged cattle, 
with knowledge that the sale was made without the knowledge or consent 
of the mortgagee, and credits the money to the account of the mortgagor. 
Is the bank liable to the mortgagee for the amount so received and 
credited? (See April issue, page 310, for answer.) 


13. A rule of the Kansas banking department fixes a maximum rate 
of 4 per cent. on time certificates of deposit, not payable in less than 
three months, and not extending for more than two years, and having a 
definite date of maturity, when interest shall cease. Has a certificate of 
deposit ‘‘not payable in less than six months, and not extending for 
more than one year,’’ a definite date of maturity within the meaning of 
this rule? (See April issue, page 305, for answer.) 


14. A person depositing money in a bank instructs the bank to pay 
it to another person upon his compliance with certain conditions. The 
bank pays out the money without requiring the designated person to 
comply with the conditions. Is the bank liable to the depositor? (See 
April issue, page 298, for answer.) 


15. A bank account is attached by the creditors of the depositor. 
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The bank holds a note of the depositor which is not yet due. May the 
bank set off against its obligation on the deposit a claim based upon the 
note? (See April issue, page 255, for answer.) 


16. An attorney employed by the executors of an estate rents a safe 
deposit box in the name of the estate. He appears on the records of the 
safe deposit company as one of those having access to the box. One of 
the executors permits him to keep a key to the box. The attorney re- 
moves from the box securities belonging to the estate and appropriates 
them to his own use. Is the safe deposit company liable for the loss of 
the securities? (See April issue, page 280, for answer.) 


Miscellaneous 


17. Is the purchaser of a note put on notice of a defense thereto by 
the filing of a lis pendens in an action to cancel the note and a mortgage 
securing it? (See April issue, page 301, for answer.) 


18. A Minnesota statute provides that contracts shall bear the same 
rate of interest after maturity as before, and that any provision for an 
increase of the rate of interest after maturity shall work a forfeiture of 
the entire interest. Under this statute is a note rendered non-negotiable 
by a provision for a higher rate of interest after maturity? (See April 
issue, page 301, for answer.) 


19. A note provides that if suit shall be commenced or an attorney 
be employed to enforce payment of the note the maker will pay 5 per 
cent. on principal as attorney’s fees. Is this provision valid? (See 
April issue, page 254, for answer.) 


20. In some states it is held that a bank receiving paper for col- 
lection is liable to the owner of the paper for any loss caused by the 
negligence of a correspondent bank employed in accomplishing the col- 
lection. May a bank enter into an agreement with its customer protect- 
ing it against such liability? (See April issue, page 245, for answer.) 


21. A person signing a trade acceptance reads the instrument be- 
fore he signs it. Subsequently he is sued by a person who claims to be a 
holder in due course of the instrument. May he assert that the instru- 
ment was procured by fraud? (See April issue, page 253, for answer.) 


22. The president of a bank agrees to lend funds of the bank and to 
protect the borrower from call for payment until a specified time on 
condition that the borrower will transfer to him certain shares of stock. 
The president performs his part of the agreement but the borrower fails 
to transfer the stock. Can he be compelled to do so? (See April issue, 
page 317, for answer.) 
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23. A South Dakota statute makes the officers and directors of a 
bank making excessive loans personally liable for the amount of the ex- 
cess. What is the nature of the liability imposed upon such officers and 
directors by the statute? (See April issue, page 308, for answer.) 


'24. The guardian of a minor permits a judge having jurisdiction 
over the estates of minors to deposit in his account, as county judge. 
money belonging to the minor. The money is lost through failure of the 
bank. Is the guardian liable for the loss? (See April issue, page 293, 
for answer.) 


25. A bank is authorized by a letter of credit to pay drafts against 
shipments of Alicante Bouchez grapes from California when accom- 
panied by invoice and negotiable bill of lading. A draft is presented 
together with a bill of lading, issued at the shipping point in California. 
describing the goods shipped as ‘‘grapes,’’ and an invoice made out by 
the vendor in New York describing the goods as ‘‘ Alicante Bouchez 
grapes.’’ Is it safe for the bank to pay the draft? (See April issue, 
page 249, for answer.) 
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National Chautauqua County Bank, Jamestown, N. Y. 


HE National Chautauqua County Bank of 

Jamestown, N. Y., is providing itself with 
every banking facility which it is felt can be of 
advantage in that prosperous section of North- 
ern New York. 


ALFRED C. BOSSOM 


BANK ARCHITECT § EQVIPMENT ENGINEER 
660 FIFTH AVENVE, NEW YORK 
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BANK AND INVESTMENT ITEMS 


EXECUTIVE COUNCIL MEETING 
AMERICAN BANKERS ASSOCIATION 
—The outstanding achievements of the 
many working units of the American Bank- 
ers’ Association, in the service not only of 
organized banking but also in behalf of 
general public economic welfare, were pre- 
sented in review at the annual meeting 
of the organization’s Executive Council 
held in Augusta, Ga., April 20 to 23 at 
the Bon Air-Vanderbilt Hotel. In addi- 
tion to reports on work done, a number of 
important problems were brought up for 
discussion. The resolutions, presented by 
a committee under the chairmanship of 
Frances H. Sisson, who heads the Public 
Relations Commission, struck a reassuring 
note regarding the business. All sessions 
of the meeting were presided over by the 
president of the association, William E. 
Knox. 

Mr. Knox spoke of his ability to keep 
in close touch with the work of the head- 
quarters of the association due to his 
proximity in New York City and stated 
that he wanted to give his “personal testi- 
mony to the efficiency with which the of- 
fice is being run, to the remarkable spirit 
of co-operation pervading all departments 
and to the expedition with which the work 
of the association is carried out.” 

Mr. Knox announced the following new 
members of the Executive Council: Ne- 
braska, J. R. Cain, Jr., vice-president 
Peters National Bank, Omaha; South 
Carolina, J. M. Flannigan, cashier Citizens 
Bank, Stuart; Wyoming, Harry R. Weston, 
vice-president American National Bank, 
Cheyenne; Louisiana, Eugene Cazedessus, 
vice-president Bank of Baton Rouge, Baton 
Rouge. 

F. N. Shepherd, executive manager, call- 
ing attention to the fact that there are 
now 28,398 banks in the country, stated 
that members in the association now num- 
ber 21,143, or about three-fourths of all 
the banks in the United States. He also 
brought out the fact that this high record 
of membership was maintained although 
the number of bank failures in 1924 regis- 
tered the high water mark in the history 
of the United States, 743 banks having 
gone under. 

Thomas B. Paton, general counsel, re- 
viewed the unsuccessful fight at Washing- 
ton to obtain the enactment at the last 
Congress of the McFadden Branch Bill 
with the Hull amendments. 

The report of the American Institute 
of Banking, presented by E. V. Krick, 
president, brought out that the institute 
now is represented by 170 chapters, di- 


vided as follows: city chapters 141, county 
chapters 25, state chapters 3 and corre- 
spondence chapter 1. Growth is shown by 
the fact that last July there were 160 
chapters. The membership in the institute 
on March 15 was 56,142, a gain of 1892 
since July. 


The Clearing House Examiner System 

For the Clearing House Section, Presi- 
dent C. W. Allendoerfer said that the sec- 
tion reports a total of 376 clearing house 
associations, a gain of fourteen since Sep- 
tember 1, 1924, one being a county clear- 
ing house including all of the banks in the 
county. Mr. Allendoerfer continued: 

“Ranking in importance second only to 
the organization of new clearing houses is 
the introduction of the Clearing House 
Examiner System into the larger cities, 
bringing together the list of borrowers 
from all banks in the city. Many dan- 
gerous situations were first discovered in 
this way and the control of the duplicate 
borrower is possible. In some cities the 
examiner’s office conducts a complete credit 
bureau and in practically all, the examin- 
ers have fairly effective methods of check- 
ing up on the borrowers when requested. 
In several cities where the examiner plan 
has not been adopted, credit bureaus have 
been established and have been the means 
of preventing a large amount of losses. 
A system so effective in a city should be 
of similar value to a group of banks in 
neighboring towns, say in the same county. 
We believe that the development of this 
idea has just begun and that it will mean 
much in saving bank losses.” 


The National Bank Division Report 


The report of the National Bank Divi- 
sion, presented by President Edgar L. 
Mattson, said in part: 

“The work of stimulating interest in the 
correct performance of trust administra- 
tion and of assisting in various ways in 
the installation and operation of trust de- 
partments by national banks has gone on 
apace. The trust work being done by 
members of the division shows a very sat- 
isfactory growth and pleasing results. The 
division is engaged constantly in the work 
of aiding individual banks with their trust 
departments.” 


The Savings Bank Division Report 

The report of the Savings Bank Divi- 
sion as presented by President Alvin P. 
Howard called attention to the fact that 
on all matters pertaining to savings bank- 
ing the division is equipped to supply in- 
formation, advice and suggestions, partic- 
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ularly in respect to statistics on saving 
deposits and depositors throughout the 
United States, classified by states and for 
different kinds of institutions handling 
savings; statistics on school savings 
throughout the United States and practic- 
al and theoretical knowledge necessary to 
start a school savings system; the theory 
and practice of the pay roll deduction 
plan for industrial savings; economic fac- 
tors in savings; and latest sentiment on 
novelties, personal solicitation, employees’ 
contests, window displays, house organs, 
savings clubs, budgets, etc. 


The State Bank Division Report 


President W. C. Gordon of the State 
Bank Division stated that the state bank 
membership has reached the new high 
mark of 12,194 members. The division, 
he said, had centered chiefly on encourag- 
ing the developement of co-operative farm 
marketing facilities along sound economic 
lines; developing a better understanding 
and relationship between state banks and 
the Federal Reserve System; co-ordinating 
the efforts being made to increase the 
efficiency of state bank supervision; and 
co-operating with other agencies in a 
nationwide campaign to educate the public 
in the elements of sound investment. 


‘_ obligations of this institution are selected 
as appropriate and sound mediums for short 
term investment by a large banking clientele. 
They may be obtained in convenient denomina- 
tions and suitable maturities. 


Full information may be secured through usual 
banking channels, or by addressing Financial 
Sales Department, at any of our offices. 


GENERAL MOTORS 
ACCEPTANCE CORPORATION 


Executive Offices: 
224 West 57th Street, New York City 
Branch Offices: 


Kansas City Philadelphia 
Los Angeles Pittsburgh 
Memphis Portland, Ore. 
Minneapolis St. Louis 
New York San Francisco 
Omaha Washington 


Toronto, Canada 


The Trust Company Division Report 


The Trust Company Division report 
made by Lucius Teter, the president, said: 

“For the good of all, we are vitally in- 
terested in seeing the gift tax abolished 
and a removal of the tax on the donor of 
a revocable trust. We believe that the 
publication of tax returns made by indi- 
viduals serves no worthy purpose. We 
have been greatly concerned over the 
multiplicity of inheritance taxes by the 
states and the Federal Government. The 
executive committee of the Division ap- 
proved the recommendation of the special 
committee on taxation that for state in- 
heritance taxes the reciprocal plan or the 
Matthews Plan with certain modifications 
be placed in operation as far as possible.” 

Burton H. Smith, chairman of the Agri- 
cultural Commission, reported that the 
forty-eighth state bankers association had 
apointed an agricultural committee so that 
the organization of this work is now 100 
per cent. complete. 


Resolutions See Menace of Inflation Gone 


The menace of inflation in the United 
States has been removed by the conserva- 
tive attitude of business men and bankers, 
declared the resolutions presented on the 
second day of the Executive Council meet- 
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—Atthe New York End 


THE BANK OF AMERICA has for 
generations held the custom of sub- 
stantial families and business houses 
because it has held their confidence. 


NEW YORK CITY 
Capital, Surplus and Undivided Profits over $11,000,000 


ing by Francis H. Sisson as chairman of 
the committee. The other members were: 
Walter Lichtenstein, secretary; Evans 
Woollen, W. C: Wilkinson, Thomas F. Wal- 
lace and Grant MecPherrin. The resolu- 
tions were as follows: 


“While business prosperity has not 
reached the heights expected in some quar- 
ters, nevertheless, the situation need cause 
no anxiety. It is fundamentally sound. 
The conservatism displayed by business 
men throughout the country has brought 
about an attitude toward future commit- 
ments which has removed the menace of 
inflation. The council believes that in so 
far as our business prosperity has been 
the result of a revival of agriculture 
caused by undue diminution of crops in 
other countries, the effect is likely to be 
temporary, but in so far as it has been 
due to the rehabilitation of Europe and 
the liquidation of old indebtedness on the 
part of our agricultural population, the 
results attained are likely to be permanent. 

“The direction of general banking policy 
has been eminently successful in contribut- 
ing to the maintenance of a sound credit 
situation. Notwithstanding the accumula- 
tion of a disproportionate share of the 
world’s gold in this country, the inflation 
of credit and prices which many feared 





would result has not appeared. The aver- 
age of commodity prices has fluctuated 
within a narrow range during the last 
three years. The maintenance of a high 
degree of stability in the price level re- 
quires the support of sound banking policy. 


Coolidge and Mellon Commended 


“The council commends the continued 
efforts of President Coolidge and Secretary 
of the Treasury Mellon to eliminate un- 
necessary Governmental expenditures. It 
endorses the efforts of the present Na- 
tional Administration to reduce still further 
the tax burden resting upon our people. 
The reduction of Federal taxes begun last 
year should be continued by such a revi- 
sion as would not only further lighten 
the aggregate burden of these taxes but 
also distribute them more equitably. The 
surtaxes on incomes should be lowered; 
thereby making them more productive of 
revenue and encouraging the investment 
of capital in business undertakings. State 
and local taxes are also in many cases 
unduly high, and there is room for help- 
ful co-ordination of these taxes by re- 
moving unnecessary and irritating dupli- 
cations. A wise fiscal policy, however, 
will inelude provision for continuing the 
gradual retirement of the huge national 
debt incurred during the war. It is to be 
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The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 


Statements of Condition April 6, 1925 


CONTINENTAL and COMMERCIAL 
NATIONAL BANK ° CHICAGO 


Resources 


$136,500,584.72 


Time Loans. . . .« e . 
e . + 114,579,141.62 


Demand Loans . . . 
Acceptances . .. « 
Bonds, Securities, etc. 
U. S. Bonds and Treasury Notes .. . 
Stock of Federal Reserve Bank . . . . 
Bank Premises (Equity). . ..... 
Customers’ Liability on Letters of Credit 
Customers’ Liability on Acceptances . 
ee a ee ee ee er 
Cash and due from Banks. . ..... 


8,785,223.97 
17,806,455.52 


Liabilities 
Capital . 2 eo eo eo © e yo 
Surplus . 2. 0 « « ° 
Undivided Profits . . . 
Reserved for Taxes . . 
Circulation. . « «+ « « 
Liability on Letters of Credit 
Liability on Acceptances . 
Individual . . . 


Banks .... 


. 
. 
. 
. 
. 
- 
. 


$248,369,933.73 
162,82 1,066.75 


ke ee oe oe a ae 


. 
. 
. 
. 
. 
. 
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Deposits 


$277,671,405.83 
42,783,984.00 
1,200,000.00 
7,900,000.00 
5,804,562.37 
1,849,116.53 
14,833.52 
130,616,636.05 


$467,840,538.30 


$ 25,000,000.00 
15,000,000.00 
6,194,631.07 
2,066,856.98 
50,000.00 
6,316,980.41 
2,021,069.36 


411,191,000.48 


$467,840,538.30 


CONTINENTAL and COMMERCIAL 
TRUST and SAVINGS BANK 


Resources 


Demand Loans ...... + + « «$ 33,294,698.24 
*U.S.Gov’t Bonds and Treasury Notes . 35,793,573.19 
*Bonds due in 1925 to 1927 inclusive . 23,005,100.28 
*Other Bonds. . . «+ + 6 © ew 7,141,987.03 
Cash and Due from Banks . . . . «+. 17,957,470.19 
pi ee ee ee ee ee eee ee ee 


* Adjusted to cost or market price whichever is lower. 
Liabilities 

Capital . 2 6 6 © © © © © oe ee © 6 $ 5,000,000.00 

Surplus . «2c cceeeve eee eo 10,000,000.00 

Undivided Profits ... ++ .s+ss- 1,377,976.78 

Reserved for Taxes, Interest and Dividends 1,562,858.99 

Demand Deposits $31,071,947.68 


Time Deposits ...- -+ ° + « « 54,581,260.40 
Special Deposits . . . « ° « « « 35,769,195.17 


$117,192,828.93 
22,170,410.09 


$139,363,239.02 


$ 17,940,835.77 


121,422,403.25 
$139,363,239.02 


Total Deposits .... . $532,613,403 
Total Resources .... 607,203,777 
Invested Capital over . 62,000,000 
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UGAR first was produced in Porto 

Rico about the year 1500, in 1899 

production was about 75,000 tons. Pres- 
ent production is over 400,000 tons. 


This bank was established in 1899 and 
has always given ample financial co- 








San Juan 


Arecibo . Mayaguez 


hoped that the efforts being made will 
meet with an early and complete success. 


Improvement in Europe Noted 


“The council notes with satisfaction the 
continued improvement of European condi- 
tions both from an economic as well as 


operation to the sugar industry. 


We Specialize on Collections 


AMERICAN COLONIAL BANK 


OF PORTO RICO 
. Ponce . Caguas 
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Council Lauds William E. Knox 


“The Executive Council is happy to note 
year after year that the administration of 
the association continues to be ably con- 
ducted, and it wishes to congratulate Presi- 
dent William E. Knox upon his untiring 
efforts to facilitate the harmonious de- 





political standpoint. It is glad to see that velopment of the association, especially in » 
the world is gradually returning to normal regard to the relations between the per- 
conditions everywhere and that the bitter manent staff and the temporary officers of 
feelings engendered by the war are slowly the association. The fact that President 
but surely disappearing. There is ground 4,5. is located in the same building with 
for believing that readjustments may be 4), headquarters of the association has en- | 
made which will cause the nations van- abled him to devote time and energy to j 
quished in the late war to accept whole- +. work of the association that would i 
heartedly a permanent settlement. This have been impossible under other circum- 4 
will be a great step in advance, assuring sbanees,”” 
peace in the world. 
“The continued discriminating invest- 

ment of American capital abroad should GUARDIAN TRUST CO. OF DETROIT 
be encouraged. It offers a most helpful —Announcement was made on May 16th 
means of gradually adjusting the national by the Organization Committee of the 
economy to the requirements of a creditor Guardian Trust Company of Detroit that 

: country. Without its influence the proc- the charters of that company and of the 

. esses of collecting the foreign debts would Guardian Detroit Company have been filed 

j unduly hinder the expansion of our export at Lansing. The Guardian Detroit Com- 

{ trade. The productive equipment of the pany started business on May 16th but the 

H country has developed under the stimulus Guardian Trust Company will not be 

\ of a large export business and the loss of ready to open for business until its bank- 

j foreign markets would unavoidably result ing rooms on the main floor of the Buhl 

in idle plants and workers. Building are completed, which it is ex- 

j “The extensive betterment of the gen- pected will not be until the middle of 4 


eral position of the farmers without resort 
to artificial price-making or valorization 
of their commodities has demonstrated the 
effectiveness of other and sounder meas- 
ures. Co-operation is proving helpful in 
many directions and systematic effort to 
give increased attention to the familiar 
problems of business management, can do 
more than Governmental price-making to 
promote the prosperity of the farmers. 


June. 

On May 16 the Guardian Detroit Company 
took over the municipal bond business of 
Keane, Higbie & Company at both its Detroit 
and New York offices. This action will at once 
place the new corporation in the front 
rank of similar institutions, as Keane, 
Higbie & Company has long had a na- 
tion-wide distribution for municipal and 
other high-grade bonds. Keane, Higbie & 
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Company, with offices in the new Buhl 
Building, will continue as underwriters and 
wholesalers of investment securities. 

The organization meeting of the Guard- 
jan Detroit Company has been held and 
the following officers elected: Jerome E. 
J. Keane, chairman of the board; John C. 
Grier, Jr., president; Howard N. Smith, 
vice-president; Archer H. Brown, vice- 
president, and Steuart L. Pittman, treas- 
urer pro tem. and vice-president and sec- 
retary. These with Henry E. Bodman, at- 
torney; Ernest Kansler, vice-president of 
Ford Motor Company, and William Robert 
Wilson, president Guardian Trust Company 
of Detroit, constitute the board of di- 
rectors. 

Mr. Grier’s election to the presidency of 
the new corporation is in the nature of a 
promotion. He came to Detroit from Pitts- 
burgh in 1919 and associated himself with 
Keane, Higbie & Company. He was sub- 
sequently made vice-president of the com- 
pany and transferred to New York City 
where he became manager of the firm’s 
New York offices. He returns to Detroit 
not only as president of the Guardian De- 
troit Company but as vice-president of the 
Guardian Trust Company. 


OWEN’S LAW QUIZZER—The West 
Publishing Company, St. Paul, Minn., has 
brought out a fifth edition of Owen’s Law 
Quizzer. The first edition of this book 
was published in 1898. The latest edition 
is much enlarged and has been thoroughly 
revised. It contains more than 3,000 ques- 
tions and answers covering thirty-two 
important branches of the law, including 
negotiable instruments, executors and ad- 
ministrators, trusts, and wills. 

The Quizzer is designed especially for 
the use of law students in review work 
and in preparation for examination for 
degrees in law colleges or for admission 
to the bar. The index is especially com- 
plete, covering 122 pages. The book con- 
tains 844 pages, is bound in red flexible 
binding and the price is $5. 


MANUFACTURERS TRUST ABSORBS 
GOTHAM AND FIFTH NATIONAL— 
The Manufacturers Trust Company of 
New York has announced the consolidation 
with it of the Gotham National Bank and 
also the Fifth National Bank. Both the 
Gotham National and the Fifth National 
each have one office, the former at Colum- 
bus Circle and Fifty-ninth street, and the 
latter at Lexington avenue and Twenty- 
third street. The officers of the two in- 
stitutions will become affiliated with the 
Manufacturers Trust Company. 

The Gotham National Bank has a eapi- 
tal of $1,500,000, and surplus and undi- 





Desirable 


bond issues 


—new and seasoned, 
brought to your at- 
tention by local repre- 
sentatives. 


NEW YORK NEW ORLEANS 

CHICAGO SAN FRANCISCO 

BOSTON PHILADELPHIA 

LONDON MONTREAL 
TOKYO 


vided profits of $512,000. The basis of 
consolidation in this instance will be that 
stockholders of the Gotham National Bank 
will receive one share of Manufacturers 
Trust Company stock for each two shares 
of Gotham National Bank stock now held. 

In the case of the Fifth National Bank, 
which has a capital of $1,200,000, and 
surplus and undivided profits of $1,450,000, 
its stockholders will receive ten-twelfths of 
a share of Manufacturers Trust Company 
stock for each full share of Fifth National 
Bank stock now held. The Fifth National 
Bank is one of the oldest banking institu- 
tions in the country, having been organ- 
ized in 1864. 

It is expected that the consolidation of 
both national banks into the Manufactur- 
ers Trust Company will be consummated 
at the same time, in the latter part of 
May. 

The effect of the consolidation, on com- 
pletion, will be to give the Manufacturers 
Trust Company deposits of approximately 
$190,000,000, capital of $10,000,000, and 
surplus and undivided profits of about 
$12,000,000. 


AMERICAN EXCHANGE NATIONAL 
AND PACIFIC BANK TO MERGE— 
At a meeting of the board of directors of 
the American Exchange National Bank 
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held recently plans were approved to con- 
solidate the two institutions under the 
name of the American Exchange-Pacific 
National Bank. Interests identified with 
the American Exchange National Bank 
have owned control of the Pacific Bank 
for the last nine years. All offices of the 
Pacific Bank will be operated as hereto- 
fore under the same staff of officers. 

In a statement to shareholders, Lewis L. 
Clarke, president of the American Ex- 
change National, said that, according to 
present plans, the merger will be effective 
about August 1. The capital stock of the 
American Exchange National Bank will be 
increased from $5,000,000 to $7,500,000, 
the increase consisting of 25,000 shares of 
additional stock of the par value of $100 
per share. The shareholders of the Ameri- 
ean Exchange National Bank will receive 
the right to subscribe pro rata for 15,000 
shares of such additional stock at the price 
of $200 per share, payable in cash, an 
owner of present stock of the American 
Exchange National Bank being entitled to 
subscribe for additional stock equal to 30 
per cent. of his present holdings. 

The Pacific Bank will be converted into 
a National Banking association under the 
title of Pacific National Bank, with the 
same capital as the Pacific Bank, viz., 
10,000 shares of the par value of $100 per 
share, and then merged with this bank. 
Upon the consolidation the remaining 10,- 





000 shares of the additional stock of the 
American Exchange National Bank will be 
issued to the shareholders of Pacific Na- 
tional Bank in New York in exchange for 
the outstanding 10,000 shares of stock of 
that bank, any shareholder not desiring so 
to exchange his stock share for share to 
be entitled to receive $300 in cash for each 
share of stock of Pacific National Bank 
in New York held by him. The details of 
the consolidation are now being arranged 
by committees representing the respective 
institutions. 

The authorized number of shares of 
Class B stock of American Exchange Se- 
curities Corporation will be increased from 
50,000 to 75,000 shares, so as to enable 
the deposit of one share of such additional 
Class B stock under the existing deposit 
arrangement for each share of the new 
stock of this bank similarly deposited upon 
its issuance. 


GUARANTY TRUST COMPANY—The 
condensed statement of condition of the 
Guaranty Trust Company of New York 
as of March 25, 1925, shows total resources 
of $628,091,397 as compared with a total 
of $567,994,776 on March 20, 1924. The 
company’s deposits total $526,349,821 as 
compared with $463,201,653 a year ago. 
Surplus and undivided profits of $19,559,- 
461 show a gain of $849,580 since March 
20, 1924, 








STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
THE ACT OF CONGRESS OF AUGUST 24, 1912, OF THE BANKING LAW JOURNAL, published 


monthly at Boston, Mass., for April 1, 1925. 
State of New York, County of New York, ss: 


Before me, a Notary Public in and for the State and county aforesaid, personally appeared 


Alexander Puglisi, who, having been duly sworn according to law, deposes and says that he is the 
business a of the Banking Law Journal, and that the following is, to the best of his knowl- 
edge and belief, a true statement of the ownership, management (and if a daily paper, the circula- 
tion), etc., of the aforesaid publication for the date shown in the above caption, required by the 
Act of August 24, 1912, embodied in section 443, Postal Laws and Regulations, printed on the 
reverse of this form, to wit: 
1. That the names and addresses of the publisher, editor, managing editor and business man- 

ager are: 

Publisher The Banking Law Journal, 465 Main St., Cambridge, Mass. 

Editor John E. Brady, 71 Murray St., New York, N. Y. 

Managing Editor John E. Brady, 71 Murray St., New York, N. Y. 

Business Manager Alexander Puglisi, 71 Murray St., New York, N. Y. 


2. That the owners ere: (Give names and addresses of individual owners, or if a corporation, 
give its name and the names and addresses of stockholders owning or holding 1 per cent. or more 
of the total amount of stock). Williard C. Warren, K. F. Warren, W. H. Butt, J. R. Duffield and 
E. H. Youngman, all of 71 Murray St., New York, N. Y. 

3. That the known bondholders, mortgagees and other security holders owning or holding 1 per 
oo. - emi of total amount of bonds, mortgages, or other securities are: (If there are none, so 
state. one. 

4. That the two paragraphs next above, giving the names of the owners, stockholders, and 
security holders, if any, contain not only the list of stockholders and security holders, as they 
appear upon the books of the company, but also, in cases where the stockholder or security holder 
appears upon the books of the company as trustee or in any other fiduciary relation, the name of 
the person or corporation for whom such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security holders who do not appear upon the books 
of the company as trustee, hold stock and securities in a capacity other than that of a bona fide 
owner; and this affiant has no reason to believe that any other person, association, or corporation 
pee any interest direct or indirect in the said stock, bonds or other securities than as so stated 

im. 
“. That the average number of copies of each issue of this publication sold or distributed 
through the mails or otherwise to paid subscribers during the six months preceding the date shown 
iw ....eeeeeee- This information is required from daily publications only. 


ALEXANDER PUGLISI. 
Sworn to “ ae before me this 31st day of March, 1925. 


8. C. Congdon, 
=. Public, Kings County. 
(My commission expires March 30, 1926.) 
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eMC Terry of Lomparp Street is required 


to *“‘reform his windows”’ 


R. TERRY OF LOMBARD STREET 
had outraged the dignity and 
tradition becoming to a London gold- 
smith in the year of our Lord 1610. 
His store windows, to use the lan- 
guage of his brethren, were“becoming 
of a barber rather than a goldsmith.” 
Wherefore a committee waited upon 
him to “require him to reform his 
windows.” 


The goldsmiths of those days were 
destined to develop into the bankers 
of later generations and, like some 
people today, they apparently had a 
misconception of the importance of 
dignity. 

Probably Mr. Terry was just a 
normal man with goods to sell. He put 
them in a window where people could 


see them. He was just being natural. 

Hail to the memory of Mr. Terry ! 

At the Seaboard we like people to 
be natural. We see no reason why 
frank good humor should be taboo in 
a bank, or why good spirits are out 
of place in a door man, a teller, an 
officer, or a customer. 


In fact, when your financial affairs 
are being smoothly arranged and prop- 
erly handled, you have a very good 
reason for feeling happy. 

This perhaps is one of the chief 
reasons for the successof the Seaboard. 
Here you find every facility for your 
comfort and convenience. Here you 
will find also an atmosphere, lacking 
in artificiality, which makes it a real 
pleasure to do business. 


THE SEABOARD NATIONAL BANK 
of the City of New York 


24 EAST 45TH STREET 


115 BROADWAY 





BROAD AND BEAVER STREETS 


> 
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| pmne on sound, conservative manage- 
ment, and backed by ample resources, 
Mellon Service offers complete and modern 
facilities for all branches of the banking 
business. 

Our intimate contact with industrial and 
financial Pittsburgh, and our knowledge of 
economic conditions throughout the world, 
have often proven of great value to out-of- 
town banks, corporations and individuals. 

We invite your correspondence 
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